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The contents of this volume published by the Center 
for Law and Education, which was established to protect and advance 
the legal interests of the poor through research and action on the 
legal implications of educational policies, include the following 
articles: "Introduction" and "Sexism in Public Education: Litigation 
Issues," susanne Martinez; "Sex Discrimination Against students: 
Implications of Title Nine of the Education Amendments of 1972," 
Margaret C, Dunkle and Bernice Sandler; "Chapter 622: One State's 
Mandate," Begina Healy and Diane Lund, an examination of the first 
anti-sex discrimination legislation in the country, which was passed 
into law bv the Governor of the Commonwealth of Massachusetts on 
August 5, 1971: "Kalamazoo: A Model for Change," Carol Ahlum, which 
examines the activities of the Committee to Study Sex Discrimination 
in the Kalamazoo Schools and the changes in school activities 
resulting from the actions of that committee; and "Judicial Standards 
for Deternining Sex Discrimination," Paul Weckstein. Also included is 
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Introduction 

Why should the issues of sex discrimination in the schools concern legal services 
attorneys, especially considering their limited time and resources? The answer lies both in 
facts about the clientele serviced by legal services agencies and the role of the school in 
socialising and molding citizens. 

Data distributed by the United States Department of Labor indicates that forty 
percent of 1 .8 million families with incomes below the poverty level in 1970 were headed 
by women. The median salary for women in the last census was $4,977 compared to 
$8,227 for men. It has been estimated that over half of today's high school girls will work 
full*time for up to thirty years, and ninety percent of these high school girls will be 
employed for other significant periods of time. Unless major changes are made in the 
educational options and opportunities available to these students, a vast majority will find 
themselves doomed to limited, low paying and marginal employment. 

Schools are the primary vehicles in our society for socialization and career 
motivation. To the extent that public schools treat young women as second-class citizens, 
inferior to their male classmates and less worthy of expenditures of educational resources, 
women will continue to occupy the lower economic stratas of our society. Despite the 
widespread myth that young girls can look forward to a carefree married life supported 
by a male breadwinner, the facts are that the majority of women will work-and will 
work in economically disadvantaged jobs. 

Legal services attorneys have an important and legitimate obligation to exert their 
efforts to break the cycle of poverty and low productivity generated, at least in part, by 
the failure of our schools to accord young women equal educational opportunities. Just 
as achieving equal educational opportunities in the public schools has been a vital and 
ground breaking issue for oppressed minorities, equal educational opportunities for 
women are a necessary ingredient to the attainment of equal justice and opportunity for 
members of both sexes. 

Susanna Martinez 
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SEXISM IN PUBLIC EDUCATION: 

Litigation Issues 

by Susanne Martinez 



In 1974 it is almost inconceivable that a 
public school district would openly and blatantly 
exclude students from particular high schools 
because of their race, or d«ny minority students 
access to desirable vocational education programs 
because of the demand for such programs by 
nonminority students, or select learning materials 
which openly defame or ridicule members of a 
particular religion. Substitute the word sex, how* 
ever, and such practices are not only common- 
place, but openly performed and righteously de* 
fended. Young women throughout the country 
have been excluded from elite academic nigh 
schools,^ denied access to 'masculine' vocational 
education programs^ and confronted daily with 
school textbooks which portray them as placid, 
unimaginative and unproductive citizens.^ 

One of the most interesting phenomena 
about sexism in public education is the openness 
with which it is practiced. Whereas most school 
officials in the post-Srown v. Board of Education 
era of educational change have been hesitant to 
publicly rest their educational policies on overt 
racial grounds, school administrators are seemingly 
naive about the fact that it is illegal to condition 
the type of education a child receives on the basis 
of his or her sex. Legal services attorneys presently 
challenging racially discriminatory practices in the 
public schools can readily attest to the sophistica- 
tion and complexity of many defendant strategies. 
Litigation in these cases has correspondingly be- 
come more difficult with increased reliance upon 
evidentiary presumptions and inferences derived 
from statistical data. 

Where sex rather than race is the factor in 

Susanne Martine^ is a Staff Attorney at the 
Youth Law Center, San Francisco. 
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determining what educational opportunities are 
made available to a child, educators have been far 
more candid in expressing the basis for their 
discriminatory policies. Perhaps it is simply a 
reflection of a general societal insensitivity to the 
prevailing second*class citizenship of women, but 
school administrators have been relatively open in 
utilizing sex as the basis of educational decision- 
making. An example of the candor displayed by 
school administrators can be found in two recent 
suits against sex discrimination in public schools in 
California, Delia Casa v, Gaffncy, supra and 
Berkelman v, San Francisco Unified School 
District, supra. 

The Delia Casa case challenged a school 
district's practice of excluding female students 
from auto mechanics courses. The principal of the 
high school in which the plaintiff was a student 
was forthright in stating his reasons for excluding 
women from auto shop classes. His basis was: 
It so happens that auto mechanics has 
been a male occupation. Whether or 
not we agree with this it is still 
predominantly a male occupation, if 
we open the regular school program to 
girls, then for each girl in the class a 
boy does not have a chance to 
enter. . . 

Similar candor was displayed by school 
administrators in Berkelman v. San Francisco 
Unified School District, supra, Berkelman involved 
a challenge to the admission standards of an elite 
academic high school in San Francisco where the 
standards for admission of female applicants were 
significantly higher than for male applicants. When 
a group of female students with higher grades than 
admitted male students were denied admission, 
they filed suit in federal district court in San 
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Francisco. An assistant superintendent of the 
school district publicly justified the discrirriinatory 
admissions standards as necessary "to keep girls 
from overrunning (the special school|/'& The 
message communicated by the school administra* 
tion in each case was that female students were 
somehow innately less worthy than male students. 

This article will attempt to review some of 
the areas of sexism in education which have lent 
themselves to litigation challenges and to suggest 
other areas in public schools which should be 
examined. In almost every instance the legal 
challenges have been based upon constitutional 
arguments that the discriminatory practices violate 
female students' rights to equal educational op- 
portunities under the Fourteenth Amendment or 
under applicable state statutory provisons.^ Utili* 
zation of the provisions of th Fourteenth Amend- 
ment to combat sex discrimination in state institu- 
tions and legal authority for these attacks have 
been discussed elsewhere at length and will not be 
repeated here.^ Similarly, the possible use of the 
Education Amendments of 1972 (Title IX) and 
the long awaited implementing regulations which 
appear lo offer the promise of eradicating some of 
the overt practices of sex discrimination are 
discussed elsewhere in this issue. 

^^x discrimination in education can gen- 
erally be divided into two categories: (1) the most 
overt forms of discrimination, such as the ex- 
clusion of women from particular schools, classes, 
activities or other educational benefits, and (2) the 
more subtle forms of discrimination evidenced by 
the use of sexually biased textbooks, guidance 
counseling of women into 'acceptable' programs, 
differential expend! :ures of resources on male and 
female students and personnel staffing patterns. 
The overt forms of discrimination, naturally, 
present the most manageable issues for litigation. 

Overt Sex Otscrimtnation 

In the past few years there have been at least 
three successful suits challenging the exclusion of 
women from elite academic schools. The first 
victory came in a challenge to the total exclusion 
of women from the University of Virginia, Kirstein 
V. Rector and Visitors of University of Virginia, 
309 F. Supp. 184 (E. D. Va. 1970). The court in 
Kirstein found that the University of Virginia 
offered educational opportunities unavailable at 
any other state-supported institution and held that 
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the exclusion of female students from the 
University on the basis of sex violated the Equal 
Protection Clause of the Fourteenth Amend* 
ment.8 

A similar conclusion was reached in Bray v. 
Lee, 337 F. Supp. 934 (D. C. Mass. 1972). In Bray 
V. Lee female applicants for admission to Boston 
Latin, an elite academic high school, were required 
to have higher scores on the admission examina- 
tion than male students. The school district 
justified the discriminatory admissions standards 
on the grounds that they had insufficient physical 
facilities to accomodate an equal number of girls 
and boys.^ Thu court rejected those arguments as 
justifying the discriminatory admissions standards 
and held; 

Female students seeking admission to 
the Boston Latm School have been 
illegally discriminated against solely 
because of their sex and that discrim* 
ination has denied them their consti- 
tutional right to an education equal to 
that offered mate students at Latin 
School. [Id at 937.1 

In Berkelman v San Francisco Unified 
School District, supra, girls applying for admission 
to Lowell High School, the school district's only 
academic high school, were required to have higher 
grade point averages than were boys. A distin- 
guishing factor in the Berkelman case was that the 
differential admission standard was adopted to 
maintain a 50-50 ratio between male and female 
students at the school. In Kirstein female stu- 
dents were totally excluded and in Bray the ratio 
of female to male students was 1-3. Nevertheless, 
the Ninth Circuit reversed the district court's 
ruling and found that: . .the use of higher 
admissions standards for female than for mate 
applicants to Lowell High School violates the 
Equal Protection Clause of the Fourteenth A- 
mendment." 

Vocational Education 

Another area of overt exclusion of women in 
which there has been litigation involves assignment 
of students to vocational education classes. In one 
unreported New York case, Sanchez v. Baron, 
supra, and two unreported California cases, Delia 
Case V. Gaffney, supra, and Steward v. Delia, 
supra, successful challenges were made to the 
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exclusion of female stucients from iiuto shop, 
wood shop and metal shop classes. In each case, 
tht) respective school districts yielded before final 
judgment and consent decrees were entered. The 
school districts' inability to defend the discrim- 
inatory practices involved in the litigations is 
indicative of the lack of legal justification for 
those policies. Nevertheless, similar discriminatory 
assignment of students to vocational programs 
continues lo exist unchallenged in many school 
districts. 

The real problem in vocational education is 
not that of the exclusion of women, a readily 
challengeable practice which was overturned in the 
Sanchei, Delia Casa and Steward cases, but the 
more insidious counseling and tracking of female 
students into 'acceptable' vocational programs. 
The adoption and implementation of the HEW 
anti-sex discrimination guidelines will undoubtedly 
eliminate overt barriers to women in vocational 
education classes. Several approach«^s to the 'coun- 
seling' problem will be discussed infra. 
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Athletics 

The greatest proliferation of sex litigation in 
education has surrounded lhat long*standing prac- 
tice of excluding or discriminating against female 
students in school athletic programs. Women have 
routinely been denied the opportunity to enter 
interscholastic athletic competition, often the ave- 
nue to lucrative college scholarships and opportun- 
ities. In other instances where women are per- 
mitted to compete, their teams are often financed 
by candy sales while the male athletic teams are 
supported by generous allocations in the school 
budget. 

The existing structure of providing impres- 
sive athletic programs for male students while 
providing ^emale students with either no programs 
or token pr'jgrams is highly vulnerable to legal 
challenge. Challenges to such discrimination have 
generally fared well in the courts, particularly 
where the athletic competition involved is a 
non-contact sport such as skiing^ ^ or golfing^ ^ 
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and whore thore is no proijruni ut all for wonwn 
students. Some courts, howevor, liavo suygostod 
that a separate but equal athletic program would 
find judicial approval.^ ^ Requiring equal financial 
support for women's athletic programs would 
constitute a major jpheaval in most school district 
budgets. Yet, a more equitable allocation of 
resources is essential to providing equal opportun* 
ities for both male and female students. 

Scholarships 

One area of overt discrimination against 
women which has not yet been touched is the 
distribution of scholarships and awards. In many 
instances, scholarships are offered to high school 
students on the basis of sex. Where private 
organizations award such scholarships, it may be 
difficult to engage in a direct attack without the 
requisite state action. However, there are certainly 
grounds to prevent public schools and their em- 
ployees from participating or assisting such agen- 
cies in distributing benefits in a discriminatory 
fashion. Frequently school counselors and admin- 
istrators are asked to assist in choosing scholarship 
or award recipients and actively participate by 
recommending students, soliciting applications, 
and in some cases, actually selecting the benefic- 
iaries. If a private organization asked for help in 
awarding scholarships only to white students, 
presumably many school districts would decline to 
participate. Willingness, however, to award . schol- 
arship only to boys is prevalent and constitutes 
involvement in discriminatory activity which 
should not be permitted in public schools. 

There will, of course, be considerable oppo- 
sition to making these benefits equally available to 
female students. But withoct equal access to 
monetary benefits, female students will continue 
to be denied equal educational opportunities. 
Moreover, as talented young women are permitted 
to participate on an equal basis with male students 
in athletic competition, the wealth of athletic 
scholarships and grants distributed by the leading 
universities around the country should also be 
distributed more equally between male and female 
athletes.^ ^ Any program supported or sponsored 
by public schools which allocates opportunities or 
benefits on the basis of sex should be closely 
scrutinized to ascertain the underlying legality of 
the distinctions maintained. 



Covert Sen Discrimination 

it is naturally more difficult to deal with the 
more subtle forms of sex discrimination common- 
place in our school systems. For example, even In 
districts with no overt sex-based policies in cur* 
riculum assignment, female students frequently 
find themselves placed in curricula deemed 'ac- 
ceptable' for girls. Vocational progtams leading to 
high paying blue collar occupations are filled with 
male students while female students are assigned 
to secretarial courses. '•^ Similarly, in academic 
curricula female students are assigned to life 
sciences while male students take physics and 
chemistry. Some guidance counselors candidly 
admit they steer young women toward stereo- 
typed jobs like secretary or nurse.^^ 

Vocational Testing and Counseling 

A manageable target for challenging stereo- 
typed vocational counseling of young women is 
the commonly used vocational interest tests. Guid- 
ance counselors use the results of these standard- 
ized examinations in determining possible career 
pattern? of students. Some of these tests have 
discernable sex biases. For example, in the widely 
used Kuder DD Occupational Interest Survey, 
occupational scores are based on the degree of 
agreement between the students' responses on the 
test and responses of satisfied people in particular 
occupations and college majors. Male students are 
rated on 77 occupations and 29 college majors 
while female students are rated on 57 occupations 
and 27 college majors. Some occupations are 
reported only for males and some only for 
females.^ ^ Examples of these are: 



Reported for 
Females Only 

bank clerk 
l:>eautician 
dental assistant 
dietician 
nurse 

office clerk 

primary school teacher 



Reported for 
Males Only 

banker 

building contractor 

electrician 

minister 

osteopath 

policeman^® 



An explanation for the differential reporting 
is that there may be too few women in some 
occupations to obtain a statistically sound norm 
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Cartoon by David Sipress 

upon which to base the score. And yet, continued 
utilization of a discriminatory testing device obvi- 
ously perpetuates the existing employment dis- 
crimination against women. While it may be 
difficult to evaluate the precise impact of these 
vocational tests, at least one author has said: 
It is not unreasonable to suggest that 
these interest inventories initially de- 
veloped in the 1930's have gone along 
with the rest of the trends in American 
society to limit the career possibilities 
considered by women. These measures 
now lag behind the general trend to 
end discrimination and stereotyped, 
biased views of various groups in 
American society.^ ^ 
Test materials with inherent racial biases have been 
banned from public schools, Larry P. v. Riles, 343 
F Supp. 1306 (N.D. Calif. 1972). Testing ma- 
terials with sexual biases similarly should be 
eliminated from school programs. 

Textbooks 

School textbooks oresent another example 
of a subtle, yet discernable sexism. The familiar 



Dick and Jane elementary readers, depicting the 
Janes as passive, spiritless creatures and the Dicks 
as the adventuresome, creative leaders, communi- 
cate the stereotypical image of females^O at a 
tender age. Numerous writers have documented 
the blatant biases against females which are com- 
monplace in school texts.^^ Some states have 
enacted legislation requiring that public school 
texts be purged of such defamatory material and 
that affirmative material descriptive of the contri- 
butions of members of both sexes be added.^^ 
While these statutory provisions can be used to 
demand exclusion of sexually biased texts from 
schools, there has been relatively little imple- 
mentation or enforcement of the provisions.^^ 
Litigation has already been used to challenge 
acceptance of racially defamatory and imbalanced 
school texts.^^ Similar efforts should be made to 
expunge materials of sexual biases. 

Economic Expenditures 

Discriminatory allocation of economic re 
sources is another issue which needs to be exam- 
ined. How do the expenditures for women's 
athletic programs compare with men's? In San 
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i^rancisco, the biutgcUKi amount for women's 
sports programs in junior and senior high schools 
constituted a more 6 percent of the amount 
allocated to men's programs.^ The San Francisco 
situation is not at ail unusual. In some school 
districts, men's athletic teams are outfitted with 
elaborate uniforms while women's teams wear 
standardized gym uniforms 26 

Elite academic schools which exclude or 
discriminate against female students also frequent- 
ly receive more than their fair share of the 
economic resources of a school district. Expensive 
laboratories and resource centers-unavailable to 
the excluded female students-constitute substan- 
tial financial drains on the school budgets. While 
challenges to allocation of economic resources 
between school districts generally have lost consid- 
erable impetus as a result of the U.S. Supreme 
Court's decision in San Antonio Independent 
School District v. Rodriguez, 93 S.Ct. 1278 
(1973), the doctrine enunciated in that decision 
does not imply similar acceptance of racially 
imbalanced allocation of economic resources nor 
sexually imbalanced allocations. School districts 
would be hard-put to come up with cogent 
arguments to support differential expenditures on 
the basis of students' race or sex.^^ 

Finally, young women do not need tc read 
biased textbooks to learn about the inferior status 
of women in this society; they need only observe 
the staffing patterns prevalent in their schools. 
Despite the fact that the vast majority of teachers 
are women, there are only five or six school 
districts with female school superintendents. Only 
a handful of senior and junior high schools are 
headed by women. Just as efforts to obtain equal 
educational opportunities for minority rtudents 
have been accompanied by a recognition of the 
importance ot minority persons in leadership 
positions in schools, advocates of educational 
opportunities tor females must seek to develop 
leadership models for young women. It is unlikely 
that the public school's role in perpetrating the 
biased and stereotypical role of girls and women 
can significantly change unless women are equally 
represented in ir^portant and visible decision- 
making positions. 

Footnotes 

^ Bray v. Lee, 337 F. Supp. 934 (D. Mass. 1972) 
(Boston Latin Htgh School); berkelman v. San Francisco 
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Umfied School Oistncl ^ ^F.2d ^ (9th Cir. 

1974). Other major cities such as New Vork and 
Philadelphia have had similar pohcies excluding girls front 
elite academic high schools or assigning them to separate 
academic high schools. 

^ DgIIo Cusa V. GoffnOy, Civil Action No. 171673 
(San Mateo Supr. Ct., stipulated judgment filed April 11, 
1973) (auto shop); Steward v. Delia, Civil No. 134173 
(Contra Costa Supr. Ct. 1973) (wood sho\;>) : Sancheg v. 
Baron, Civil No. 69 C-1615 (Jan. 6, 1971) (metal shop). 

^ E,g„ "Teaching Woman Her Place: Tl^e Role of 
Public Education in the Development of Sex Roles/' 24 
Hastings Law Review 1191 , 1 199 (May 1973). 

^ Letter from Thomaa J. Gaffney, Principal, South 
San Francisco High School, dated August 24, 197^. 
attached as Exh. "B" to complaint in Delia Casa v. 
Gaffney, supra, 

^ Ralph Kauer, Assistant Superintendent, San 
Francisco Unified School District, Associated Press Dis* 
patch. September 22. 1971. [See the Notes and Com* 
mentary section in this issue for a further discussion of 
Berkelman. I 

^ For example, the plaintiffs in Defia Casa v: 
Gaffney, supra and Steward v. Delia, supra relied upon 
provisions of the California Constitution which specifi* 
cally prohibited discrimination on the basis of sex in any 
program leading to employment. The plaintiffs argued 
that exclusion of women from vocational education 
programs fell within the prohibition of that section of the 
California Constitution. Other provisions of the California 
Education Code which called for equal treatment of all 
students were also relied upon. Unfortunately, the issues 
were never adjudicated since the school districts in each 
case agreed to stipulated judgments in favor of the 
plaintiffs. 

^ E.g., "Teaching Woman Her Place: The Role of 
Public Education in the Development of Sex Roles," 
supra. 

^ A similar challenge to the exclusion of males 
from an all-female college in South Carolina failed, 
however, partly on the basis of the fact that the plaintiffs 
conceded that the alhfemale college to which they sought 
admission had the same curriculum and educational 
opportunities available in other state-supported institu* 
tions with open admissions policies, Wiffiams v. McNair, 
316 F. Supp. 134 (D.S.C. '[970) , aff'd per curiam 401 
U.S. 951 (1971). The Williams case read in comparison 
with the Kir stein case seems to apply a pre^Brown v. 
Board of Education 'separate but equal' doctrine to sex 
exclusions. The fact that the Williams case involved men, 
an undisadvantaged group, attempting to secure access to 
an all 'female college may also have been an unexpressed 
problem in the case. In any event, the Williams case 
clearly did not contain the most sympathetic factual 
situation to present the issue. Other cases in the early 
1960's also upheld exclusion of women from all*male 
colleges, e.g., Heaton v. Bristol, 317 SW 2986, cert 
denied 359 U.S. 2301 (1958), Allied v. Heaton, 336 SW 
2d 251, cerf. denied 364 U.S. 51 7 (1960), but should not 
be considered as dispositive in light of the tremendous 
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Bwndan v. Independent School DiSt. 342 F. 
Supp. 1224 (D. Minn. 1972). 
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preparation, power sewing and restaurant services 
I waiter /waitress training). Mate students have available 
such courses as aircraft mechanics, construction crafts and 
automotive mechanics. Female students seeking to enroll 
in a traditionally 'male' trade course may be admitted if 
they are persistent, but are openly discouraged, sc^e, "Sex 
Discrimination in the San Francisco Unified School 
'District a Litnited Review." an unpublished paper by 
Jean Wilcox, 3rd Year Student, Golden Gate Law School. 
[See also, Shirley McCune, "Vocational Education A 
Dual System," 16 Inequality in Education 28, March 
1974.1 

Interview with Walter Phillips, Supervisor, 
Counseling, San Francisco Unified School District. "Sex- 
ism in Schools, ' San francisco Examiner, March 7, 1973. 

The instruction manual for the Kudar DD test 
graciously states that "in addition to scores under the 
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trict," supra. 
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can Education, 243 (Dell, 1974). 



20 The "Janet and Mack" series from Harper & 
Row, the Basic Readiriu Proyrum adopted in California for 
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and Jane readers, see, Kidd, "Now You See, Said Mark," 
A/tHV York Re^^iew of Books, Sept. 3, 1970, p. 35. 

2^ For example, the study published by the New 
Jersey chapter of NOW. "Dick and Jane as Victims: Sex 
Stereotyping in Children's Readers" and ''Look Jane 
Look. See Sex Stereotypes," And Jill Came Tumbling 
After: Sextsm m American Education 159 (Dell, 1974). 

22 Section 9240 of the California Education Code 
provides, "When adopting instructional material ror use In 
the schools, governing boards Shall include only instruc* 
tional materials which accurately portray the cultural and 
racial diversity of our society* including: (a) the contribu* 
tions of both men and women in all types of roles, 
including professional, vocational and executive roles." 
Section 9243 of the California Edtjcation Code provides 
that governing boards shall not adopt any textbook which 
contains "any matter reflecting adversely upon persons 
because of their race, color, creed, national origin, 
ancestry, sex or occupation." 

2*^ "Teaching Woman Her Place: The Role of Public 
Education in the Development of Sex Roles," supra, at 
1222. An administrative complaint has recently been filed 
with the California Department of Education to force 
implementation of the dnti*sexism provisions of the 
California Education Code. In re the Adoption of 
Non'Discriminatory Instructional Materials, filed June 13, 
1974 by nine minority and women's organizations. 

2^ Several years ago the NAACP Legal Defense 
Fund prepared a civil rights suit in Louisiana for a 
mandatory injunction to compel the state Department of 
Education to list information concerning the Afro* 
American and other minority groups represented in the 
Louisiana school system, in their state approved text- 
book, Hubbard v. Tannehill, Eastern District, Louisiana. 

2^ Correspondingly, the athletic program for wo- 
men in San Fiancisco schools consists of two activities 
(volleyball and gymnastics) fcr the entire district while 
the men's athletic program consists of 16 to 17 teams par 
school, "Sex Discrimination in San Francisco Unified 
School District: A Limited Review," supra. 

2^ "Sexism in Schools," San Francisco Examiner, 
March 7. 1973. 

2^ For example, differential expenditures in fund* 
ing predominatetv Chicano elementary Schools were 
challenged In Mission Coalition Organization v. San 
Francisco Unified School District, Civ. No. C-70-2627 
(N.D. Calif., 1970). The suit was voluntarily dismissed 
alter the school district's court ordered integration plan 
eliminated the identifiable Chicano elementary schools. 
Cf., Swtatt w. Painter. 339 U.S. 629 (1960) (unequal 
educational opportunities). 
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SEX DISCRIMINATION 
AGAINST students: 
Implications of Title IX 
of the Education Amendments of 1972^ 

by Margaret C. Dunkle and Bernice Sandler 



Title IX of the Education Amendments of 
1972^ mandates that sex discrimination be elimi- 
nated in federally assisted education programs. 
There has been considerable speculation about 
what changes v</ill be required of educational 
institutions to comply with Title IX. Although a 
few issues (most notably competitive athletics) 
have generated wide interest, Title IX has signif- 
icant implications for a variety of less publicized 
issues including recruiting, admissions, financial 
aid, student rules and regulations, housing rules, 
health care and insurance benefits, student em- 
ployment, textbooks and curriculum^ single-sex 
courses and women's studies prograi.^s. 

Differential treatment of men and women 
exists in almost every segment and aspect of our 
society. Perhaps it is the most damaging, however, 
when it appears in and is transmitted by the 
educational institutions which are supposed to 
provide all citizens with the tools to live in a 
democracy. As the U.S. Supreme Court said in the 
1954 Brown decision: 

Margaret C. Dunkle is Project Associate with 
the Project on the Status and Education of 
Women, the Association of American Colleges. 
Bernice Sandler is Director of the same Project 
The \/iews expressed in this article do not nrces- 
sarily reflect the views of Hie Association of 
American Colleges or the Carnegie Corporation of 
New York, the Danforth Foundation or the Exxon 
Education Foundation, which fund the Project 



In these days, it is doubtful that any 
child may reasonably be expected to 
succeed in life if . . . denied the 
opportunity of an education. Suoh an 
opportunity, where the state has 
undertaken to provide it, is a right 
which must be made available to ait on 
equal terms. ^ 

In the past twenty years it has become 
painfully clear that equal educational opportunity 
will become a reality only if it is supported by 
strong and vigorously enforced federal legislation. 
The long and difficult history of the attempt to 
eliminate discrimination on the basis of race 
promises to be repeated in the attempt to elimi- 
nate discrimination on the basis of sex. 

In many instances, the courts have been less 
willing to prohibit sex discrimination than race 
discrimination in educational institutions.^ They 
have generally not interpreted the due process and 
equal protection guarantees of the Fifth and 
Fourteenth Amendments with the same strictness 
for sex discrimination as they have for race 
discrimination. Ratification of the Equal Rights 
Amendment would have the effect of eliminating 
these dual standards. Lack'ng constitutional 
remedies, statutory prohibitions against sex dis- 
crimination become especially important. 

This article examines the overall implications 
of Title IX as well as the specific issues which 
affect virtually every school and college in the 
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country. It attempts to providu somo insights into 
the scope and nature of practices which (liscrim* 
inate against students on the basis of sex, and the 
changes in these practices which might well be 
retiuired for an institution to be in compliance 
with federal taw. While discrimination against 
females was the major reason for the passage of 
the legislation, the law covers discrimination 
against either women or men on the basis of sex. 

Until the fall of 1971. thei'e was no federal 
legislation prohibiting sex discrimination among 
students at any level of education. Female stu- 
dents could be (and were) legally excluded from 
schools and colleges, admitted on a restrictive 
quota basis, denied admission to certain classes 
and subjected to a vuriety of other discriminatory 
practices. Females had no legal recoi^rse when 
educational institutions denied them the opportu* 
nity that was regarded as the "birthright" of their 
brother s« 

Ame. idnnents to the Public Health Service 
Act Prohibiting Sex Discrimination 

The first federal law prohibiting sex discrimi- 
nation among students became effective on 
November 18, 1971. Titles VII and VIII of the 
Public Health Service Act (PHSA) were amended 
to prohibit sex discrimination in admissions to 
federally funded health training programs. ^ There 
are no exemptions from coverage. 

Although the legislation itself speaks only of 
admission to programs, it appears that the final 
regulations will also cover treatment of students 
already enrolled in programs and treatment of 
employees working directly with applicants to or 
students in such programs.^ This broad interpreta- 
tion is supported by the legislative history of the 
amendments which indicates that Congress in* 
tended to prohibit discrimination among 
individuals already enrolled in programs as well as 
applicants.^ It also appears that an institution's 
general admissions policies and practices are 
covered in cases where the federally funded health 
training programs can be selected as a major after 
students are admitted. Otherwise, there would not 
be a nondiscriminatory pool of applicants from 
which to select students. 

The Office for Civil Rights (OCR) of the 
Department of Health, Education and Welfare 
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<HEW) is charged with enforcing the nondiscrimi* 
natory provisions of the PHSA. Noncompliance 
with the requirements of this legislation may lead 
to the delay of awards of PHSA Titles VII and 
VIII funds, revocation of current awards or debar- 
ment of an institution from eligibility for future 
awards. In general, the sex discrimination provi* 
sions of the PHSA are consistent with and fore- 
shadow the coverage and provisions of Title IX. 

Title iX of the Education Amendments of 1972^ 

Title IX of the Education Amendments of 
1972 prohibits discrimination in federally assisted 
education programs'^ against students and em- 
ployees on the basis of sex.^^ The key provision 
of Title IX reads: 

No person in the United States shall, 
on the basis of sex, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any education program or 
activity receiving Federal financial 
assistance. . . ^ 

In addition to the prohibition against sex 
discrimination in educational institutions. Title IX 
also amends a number of other laws. Section 906 
amends various portions of the Civil Rights Act of 
1964^2 and the Fair Labor Standards Act of 1938 
to include executive, professional and administra* 
tive employees under the Equal Pay Act.'^^ Sec- 
tion 904 forbids covered educational institutions 
from denying an individual admission because of 
blindness or severely impaired vision.^ ^ 

The sex discrimination provisons of Title IX 
are patterned after Title VI of the Civil Rights Act 
of 1964^^ which prohibits discrimination against 
the beneficiaries of federal money on the basis of 
race, color and national origin, but not sex.^^ 

Both Title VI and Title IX are enforced by 
the Office for Civil Rights of the Department of 
Health, Education and Welfare. The legal sanctions 
for noncompliance are identical: if an institution 
does not comply with the law, the government 
may delay awards of money, revoke current 
awards or debar institutions from eligibility for 
future awards. In addition, the Department of 
Justice may also bring suit at HEW's request. 

Any educational institution which receives 
federal monies by way of a grant, loan or contract 
(other than a contract of insurance or guaranty) is 
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lOMuirod to comply with the requirements of Title 
IX.*^^ This includes all schools: kindergartens, 
preschools« elementary and secondary schools, 
vocational schools, junior and community colleges, 
four^year colleges, universities and graduate and 
professional schools.^ ^ Private, as well as public, 
institutions are subject to the requirements of 
Title IX if they accept federal financial assistance. 

There are two overall exemptions to Title IX 
coverage which Congress specifically stated in the 
legislation:^® 

• An institution controlled by a religious 
organisation is exempt to the extent 
that the application of the anti- 
discrimination provisions is not con- 
sistent with the religious tenets of the 
organization. Thus discrimination in 
such institutions on the basis of sex 
for reasons of custom, convenience or ^ 
administrative rule is prohibited. This 
exemption was originally included in 
the legislation to exempt divinity 
schools. The burden of requesting and 
justifying this exemption lies with the 
educational institution. 

• A military school is exempt if its 
primary purpose is to train individuals 
for the military services of the United 
States or the merchant marines.^^ This 
exemption apparently applies to mili- 
tary schools at any level and the U.S. 
military academies. It does not apply 
when military training is tangential to 
the primary purpose of the institution. 
An example of a tangential relation- 
ship would be offering Reserve 
Officers Training Corps (ROTO) 
courses. 

In addition to these general exemptions, 
there is an exemption for admissions to certain 
types of institutions, most notably private under- 
graduate colleges and public single-sex under- 
graduate institutions. These exemptions are de* 
scribed infra at text accompanying notes 35-41. 
Any other exemptions made as a result of adminis- 
trative decisions by the Department of Health, 
Education and Welfare are likely to come under 
strong criticism from both women's groups and 
members of Congress. In addition, the parallel 
wording of Title IX and Title Vl would indicate 
that there is little, if any, legal justification for 



administratively exempting something from cover* 
age under Title IX (sex), while clearly covering it 
under Title VI (race, color, national origin). Civil 
rights advocates are likely to view attempts to 
dilute Title IX coverage as an effort to dilute Title 
VI coverage. 

Individuals and organizations can challenge 
any practice or policy which they believe discrimi* 
nates on the basis of sex by writing a letter of 
complaint to the Secretary of Health, Education 
and Welfare. They can file on their own behalf or 
on behalf of someone else (or some other group). 
Complaints can be filed on a class action basis, 
with or without specific aggrieved individuals 
being named. If the government finds discrimi- 
nation in violation of Title IX, the statute requires 
tliat it first attempt to resolve the problem 
through informal conciliation and persuasion with 
the institution. 22 If this process fails to remedy 
the discrimination, HEW may either hold formal 
hearings or refer the case to the Deparment of 
Justice for judicial action. If discrimination is 
found following HEW hearings, federal financial 
assistance can be terminated 

Title IX permits instiiutions to take affirma- 
tive action even in the absence of proven discrim- 
ination if, for one reason or another, there is 
limited participation by women or men in a 
federally assisted education program.^^ There is a 
distinction between affirmative action and non- 
discrimination. Nondiscrimination means simply 
altering practices which have been discriminatory 
(e.g., ceasing to recruit only at male schools). 
Affirmative action means taking steps to remedy a 
situation based on sex which was caused by past 
discrimination either by the school or by society 
at large (e.g., sponsoring programs specifically 
designed to attract female applicants). 

It is not clear to what extent affirmative 
action can involve specific preferential treatment 
on the basis of race or sex. Where past dis- 
crimination by an institution has been proven, it is 
clear that the courts or enforcing agency can 
require an institution to give preference to remedy 
the discrimination. The government cannot, how- 
ever, base such a finding solely on statistical 
evidence of an imbalance without a formal deter- 
mination that the imbalance represents discrimina- 
tion. However, the question of how to en- 
courage voluntary action for the benefit of one 
group consistent with the p irpose of the antt- 



14/INEQUALITY IN EDUCATION 



14 



discriminutiun legislation, but without proof of 
wrongdoing-while at the same time, not discrim- 
inating against members of other groups-has not 
finally been resolved .^^ 

Manifestations of Sex Discrimination 

Many criteria, policies, practices and pro- 
cedures which have traditionally been accepted by 
educational institutions perpetuate sex dis- 
crimination in both overt and subtle ways. In 
general, discrimination falls into two categories: 
•Oi/erf discrimination, which specifi- 
cally excludes one sex or specifies 
different treatment or benefits based 
on sex. Examples would be admissions 
quotas for women, different standards 
of conduct for females and males and 
single-sex classes. In addition, evalua- 
ting the same characteristics or condi- 
tions differently for women and men 
would fall into this category. Such 
decisions are often unconsciously 
made because of stereotyped or inac- 
curate assumptions about the roles of 
women and men. Although these as- 
sumptions mdy be true for some 
women and men, they are not true for 
all women and men Making decisions 
based on such class stereotypes can 
perpetuate discrimination.^^ por 
example, evaluating marital or parental 
status differently for each sex in de- 
termining eligibility for financial aid 
(because married men are "bread- 
winners" and '*need" more money 
than married women) would fall into 
this category. A second subtle way in 
which overt discrimination might man* 
ifest itself is wfien sex-neutral policies 
and procedures are not implemented. 
That is, if an institution had a non- 
discriminatory official policy, but in 
practice followed a discriminatory 
policy, it would be violating Title tX. 
•Discrimination as a result of criteria, 
policies, procedures or practices which 
appear to be fair, but which have a 
disproportionate impact on one sex or 
the other. An example would be prohi- 
bitions against admitting older stu- 
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dents (since women are less likely than 
equally qualified men to attend college 
at a young age) or granting preference 
to varsity athletos <since thc?re are 
generally far fewer opportunities for 
women to compete in varsity 
athletics). Many policies and pro- 
cedures which appear to be fair may 
unintentionally have a discriminatory 
impact on one sex or the other be- 
cause one sex has been discouraged 
from participating in or discriminated 
against in certain activities. It is con- 
ceivable that an institution might ar- 
gue that using such criteria is not an 
act of discrimination on its part and 
that it is not responsible for the 
consequences of past discrimination or 
exclusion by others. 

A principle enunciated in a unanimous 
Supreme Court decision is relevant to this dis- 
cussion. In Griggs Duke Power Company,^^ the 
Court said that any employment policy which has 
a disoroportionate effect on minorities or other 
protected classes (even though it is fair on its face) 
and cannot be justified by business necessity, 
constitutes discrimination barred by Title VII of 
the 1964 Civil Rights Act. In addition, the Court 
said that it is the effect (rather than the intent) of 
a policy or procedure in operation that determines 
whether or not there has been discrimination. 
While the Griggs decision occurred in connection 
with employment discrimination, the same prin- 
ciple has been utilized by the courts in civil rights 
issues and can be expected to be applied to sex 
discrimination in education. 

Recruiting Students^^ 

Although the recruitment of students is 
generally not an issue at the elementary and 
secondary level, it is of increasing concern to 
post-secondary institutions because the growing 
competition for qualified students is becoming 
more intense. The recruiting process includes 
information conveyed by written materials (bro- 
chures, catalogs, applications) and recruiters or 
admissions personnel (through campus visits, inter- 
views and correspondence). This process can dis- 
criminate against women both overtly and subtly 
if care is not taken to assure that it is unbiased. 
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The way in which an institution recruits 
students can have a significant impact on the 
number of women who apply.^° Affirmative 
recruiting to alter a pattern of limited partici- 
pation by one sex or the other is legal under Title 
IX. Such affirmative recruiting makes the pool of 
qualified women applying more accurately reflect 
the potential pool of applicants and does not 
necessarily alter the way in which an institution 
applies its criteria for admission. 

Somecirnes recruitment policies or practices 
are overtly discriminatory. More often they are 
overtly benign, but in one way or another have the 
effect of discouraging women from applying. 

Policies and practices which fairly explicitly 
exclude women include: 

• Recruiting only (or predominately) at male 
institutions, or recruiting primarily at insti* 
tutions which discriminate on the basis of 
sex In their own admissions procedures, 
without recruiting at institutions which do 
not discriminate. 

• Relying heavily on alumni for recruiting 
(rather than alumnae). This can have an 
especially profound effect at formerly all* 
male schools which have admitted women 
only recently. 

• Application forms which ask married female 
students if they have their husband's per- 
mission to attend school, while not asking 
the same question of married male students. 
Similarly, asking both sexes for their 
spouses' permission, but evaluating the re- 
sponses differently for women and men 
would be discriminatory. 

• Recruiters who discourage females from 
pursuing their applications, while not 
similarly discouraging comparable mate ap- 
plicants. 

The more subtle manifestations of discrimi- 
nation in recruiting have perhaps the most devas- 
tating effect on women. Oftentimes institutions 
and their representatives unconsciously perpetuate 
discrimination in their publications, application 
materials and recruitmg techniques. All of these 
items together give a prospective student the 
"flavor" of an institution and an indication of the 
status of women on campus.^ ^ They can either 
encourage women to apply or have a "chilling 
effect" on the number of women applicants. Such 



factors subtly tell a woman student if she is as 
welcome as her equally qualified brother. 

In addition to those listed below, the dis- 
criminatory policies and practices listed through* 
out this article can have a "chilling effect" by 
significantly discouraging women from applying: 

• Maving only or predominately male 
recruiters or admissions personnel. 

• Having pictures in publications which 
show students as mainly male, while 
either not showing women at all or 
showing them primarily in "dating" or 
social situations. 

• Describing male sex-typed programs 
(such as engineering, physics, pre-med 
programs) in ways which discourage 
women from applying, 

• Describing female sex-typed programs 
(such as home economics, elementary 
education, nursing) in ways which 
unnecessarily encourage women and 
discourage men from applying. For 
example, describing students in these 
programs as SHE implies that they are 
fields for women only. 

• Using the "generic" HE in catalogs and 
other publications. 

• Listing or having other policies (such 
as residency requirements or age cut- 
offs) which might have a dispropor 
tionate impact on women. 

Admission to Programs^ ^ 

The issue of sex discrimination in admissions 
is primarily of importance to post-secondary insti- 
tutions, although it also has relevance for elemen- 
tary and secondary v ^ ational or special academic 
schools.^*^ A thorough discussion of the admis- 
sions decision is critical for several reasons, if an 
individual is not admitted to an institution because 
of sex discrimination, equal treatment in the 
program t)ecomes irrelevant, in addition, many of 
the considerations which affect the admissions 
decision are mirrored in later treatment of stu- 
dents. An understanding of factors which might 
influence the admissions decision aids in under- 
standing the nature and operation of sex discrimi- 
nation against students already admitted to a 
program.*^^ 
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Exemptions from Admissions Provisions of Title 

Title IX specifically exempts certain types of 
institutions from nondiscriminatory admissions. 
Largely because of pressure from parts of the 
educational community. Congress exempted the 
following institutions from nondiscriminatory ad- 
missions:*^^ 

• Private undergraduate institutions. 

• Preschools and elementary and second- 
ary schools (other than vocational 
schools).*^ ^ 

#Single*sex public undergraduate insti- 
tutions.^^ 

These institutions are exempt from the admissions 
provisions of Title IX only.^^ They are not 
exempt from the obligation to treat students (and 
employees) in a nondiscriminatory manner in all 
areas other than admissions. 

Sex discrimination in admissions is specifi- 
cally prohibited in the following types of institu- 
tions: 

• Public coeducational undergraduate in- 
stitutions. 

• Vocational schools, including voca- 
tional high schools. 

• Professional schools.^^ 

• Graduate schools.^ ^ 

Overt Discrimination in Admissions 

In covered institutions, overt quotas that 
limit the percentage or number of women (or 
men) violate Title tX. Similarly, an admissions 
policy based on the number or pej'centage of 
applicants from each sex would violate Title IX. 
For example, admitting 30 percent of female 
applicants and 30 percent of male applicants 
would tie admission to sex and could result in 
admitting members of one sex who were less 
qualified than some of the students of the other 
sex who were rejected. Also, ranking or evaluating 
applicants separately on the basis of sex would be 
d Title iX violation. 

A more unconscious form of overt discrimi- 
nation occurs when the same characteristics or 
conditions are evaluated differently for women 
and men. For example, because of class assump- 
tions about the roles of women and men, a well 
tntentioned admissions officer or counselor may 
discriminate on the basis of sex by: 



• Evaluating marital status or potential 
marital status (whether single, di- 
vorced, married or separated) differ- 
ently for women and men. For ex- 
ample, admitting married men, but not 
married women. 

• Making pre-admission inquiries con- 
cerning whether a person is "Ms., Miss, 
Mrs. or Mr." 

• Evaluating parental status differently 
for females and males. For example, 
admitting unwed fathers (while not 
admitting unwed mothers) or admit- 
ting men (but not women) with small 
children. 

• Evaluating personality characteristics 
(such as "assertivencss") as a positive 
factor for one sex (males) and a 
negative factor for the other sex (fe- 
males). 

• Using different standards for admitting 
women and men because of assump- 
tions about what are suitable and 
proper fields for women {e.g., home 
economics, nursing, elementary educa- 
tion) and men (e.^., science, medicine, 
auto mechanics). 

• Refusing to admit men, but not wom- 
en, with long hair. 

• Admitting older men, but not older 
women. 

Ostensibly Fair Criteria Policies, Practices and 
Procedures Which Have a Discriminatory Impact 
on One Sex 

Many institutions believe that they have 
sex-blind (or sex-neutral) admissions criteria and 
procedures. However, a close examination of these 
ostensibly "neutral" criteria often reveals that a 
number are sex biased. For example, an institution 
might give preference to any "person" who has 
been a Rhodes scholar. (Since only men are 
eligible for Rhodes scholarships, this practice has a 
discriminatory impact on women.) 

It is important to remember that many of 
the criteria evaluated by admissions officers and 
committees are not in themselves indicators of 
performance in a given program or institution. 
Rather, they are shortcut indicators of success in 
what is percrlved lO be a similar situation. 
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A distinction can bu drawn between ultimate 
(direct) and intermediate (indirect) criteria or 
qualities: 

^Ultimate criteria are those which are 
essential to performing a task satisfac- 
torily. (For example, organizational 
ability, writing skills, motivation, disci* 
pline, creativity, research ability or 
aptitude in a particular field.) Unfortu* 
nately, however, these criteria are 
often difficult or impossible to mea* 
sure directly. 

^Intermediate criteria, on the other 
hand, are the shortcut approximate 
indicators which are used to roughly 
gauge the ultimate criteria or ability of 
a candidate. These are more easily 
evaluated than ultimate criteria and 
might include offices held in school, 
articles published, nature and extent 
of work experience, grades and test 
scores or attendance at a particular 
school. 

Intermediate criteria are, of course, indispen- 
sable aids to narrowing the field of candidates. 
However, these criteria are by nature generaliza- 
tions and as such may be both imprecise and 
arbitrary when used to mearure the ability of a 
given individual. In addition, because of sex 
discrimination in society at large, women who 
have the desired ultimate qualities may not have 
had the opportunity to obtain the most desirable 
intermediate credentials. Therefore, blanket appli- 
cation of ostensibly neutral criteria could result in 
sex discrimination. 

The Supreme Court has recognized, in Griggs 
V. Duke Power Company,^^ that certain criteria 
can pose: 

artificial, arbitrary and unnecessary 
barriers to employment when the bar- 
riers operate invidiously to discrimi- 
nate on the basis of racial or other 
impermissible classification.^"^ 
The Court found that: 

Far from disparaging job qualifications 
as such. Congress has made such quali- 
fications the controlling factor, so that 
race, religion, nationality, and sex be- 
come irrelevant. What Congress has 
commanded is that any tests used 
must measure the person for the job 
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and not the person in the abstract .^^ 
[emphasis added] 
There seems little doubt that this reasoning applies 
equally to similar discrimination against students 
in federally assisted education programs.^ ^ 

Assuming that the ultimate criteria evaluated 
by a selection committee are rationally related to 
the educational goals of the institution, it is then 
imperative to examine tne intermediate criteria to 
determine if they are: 

•valid indicators of the ultimate qual- 
ities desired; 
•free of sex bias {that is, not dispro- 
portionately excluding one sex or the 
other). 

If an intermediate criterion is in some way sex 
biased, then the institution would be well advised 
to look for alternative measures. For example, an 
institution might consider "competitiveness" a 
desirable quality for students and use "participa- 
tion in interscholastic or intercollegiate athletics" 
as an intermediate measure of competitiveness. 
Because athletic opportunities are severely limited 
for women in most institutions, such an inter- 
mediate criterion might eliminate women who 
have the desired ultimate quality (competitive- 
ness). Because discrimination against women often 
makes it more difficult for them to obtain 
impressive credentials (intermediate criteria), insti- 
tutions may find that it is sometimes more 
difficult to assess the degree to which women (as 
opposed to men) possess the desired ultimate 
qualities. As a beginning an institution could 
broaden its list of acceptable intermediate criteria. 

Examples of "intermediate criteria" which 
might have the effect of disproportionately ex- 
cluding women include the following: 

•Membership in a single sex honorary 
organization. (In some schools, there is 
only a men's honorary. In others, 
where there are two separate single-sex 
honoraries, the women's honorary is 
often smaller and/or has higher admis- 
sions standards, with the result that 
fewer women than men have this 
credential.) 
•Similarly, using membership in single- 
sex professional organizations as a 
criterion can lead to bias. (For exam- 
ple, until 1974 Phi Delta Kappa, the 
education honorary, did not admit 
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women. 

^Having received an award available to 
one sex only. (It is not unusual for 
there to be fewer "female" than 
"male" awards and scholarships given. 
The result of this pattern is that some 
female students do not receive awards 
while less qualified male students doj 

•Havmg attended an institution which 
discriminates (or which discriminated 
in the past) in admission on the basis 
of sex. (For example, giving preference 
to individuals from specific private 
undergraduate institutions-which can 
maintain sex based admissions quotas 
under Title IX-is likely to have the 
effect of disproportionately excluding 
women. 

•Having received an athletic letter, a* 
ward or scholarship. (The lack of 
athletic opportunities for women 
makes this criterion especially sus- 
pect.) 

•Giving preference to students who 
have held offices in clubs. (For exam- 
ple, in some schools the student body 
president is "always" male. An equally 
qualified female student is most likely 
encouraged to run for secretary or vice 
president.) 

•Ability to attend school full-time as a 
measure of commitment. (Often 
women with children or women who 
work find that they are unable to 
attend school full-time, despite their 
interest.) 

•Continuous schooling or employment 
as a sign of commitment. (Although 
many women interrupt their education 
or careers for child rearing, this is 
generally not an expression of lack of 
interest or commitment.) 
•Evaluating 'ate commitment to a pro- 
fession or vocation as an indicator of 
lack of seriousness or dedication. 
(Many women resume schooling or 
make a new career commitment at a 
later age than their male counterparts.) 
• Not admitting "older" students. (Wo- 
men are more likely than men to 
discontinue their education so that 
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they might support a student-husband 
or raise children in addition, women 
often have a 'e difficult time finan- 
cing their educ « At any given level 
of education, v majority of people 
who do not proceec to the next level 
are female. Consequently, the pool of 
qualified older applicants is likely to 
be disproportionately female. )^8 

• Using military service as a measure of a 
broad background or good citizenship. 
(In addition to being exempt from the 
draft, the number of women in the 
military has been limited by a strict 
quota, and women admitted to the 
armed services have to be more highly 
qualified than men.) 

• Evaluating part-time or summer em- 
ployment as a measure of interest and 
accomplishment. (Because of the gen- 
eral pattern of employment discrim- 
ination, women are more likely to 
have had clerical and other so-called 
"feminine" jobs, rather than jobs that 
might be indicative of their interests or 
potential.) 

• Evaluating work that is typically 
"male," such as military service, in a 
favorable light, while evaluating work 
that is typically "female," such as 
child rearing, in an unfavorable light. 

• Relying heavily on letters of recom- 
mendation to gauge such things as 
commitment, ability to work with 
others, etc.^^ Such recommendations 
by counselors, teachers and employers 
may reinforce stereotyped attitudes of 
admissions personnel and introduce 
extraneous factors into the selection 
process. For example, a number of 
characterizations that are routinely 
used to describe female candidates 
("charming," "delightful," "fem- 
inine," "pretty") are almost never 
used to describe male candidates and 
are, in fact, unrelated to academic 
ability. It is difficult to imagine the 
following "recommendations" applied 
to a man: 

"Joan is extremely attractive, but she 
does not let it get in the way of her 
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work." 

"Mary has one of the finest minds I've 
ever seen iit a woman." 
"Bec.iuse Sally Jones is somewhat un- 
attractive, she is not likely to marry 
and waste her professional training." 
"Sarah is a delightful person whose 
good looks will adorn any depart- 
ment." 

The Award of Financial Aid^^ 

The award of financial aid is often of prime 
importance at the post-secondary level. Indeed, 
an institution's decision to award (or not to 
award) financial aid to a student is often a major 
factor in determining which institution a student 
wilt attend. Because the award of financial aid also 
profoundly affects the treatment of students 
already enrolled in a program, the financial aid 
practices and policies of an institution are not 
exempt from the requirements of Title IX, even 
when the admissions policies are exempt. 

The data indicate that women often meet 
discrimination in the amount and type of financial 
aid they receive. Discrimination in the award of 
financial aid can be either overt or subtle (such as 
using ostensibly fair criteria which perpetuate sex 
bias). 

Some institutions now require women to 
meet higher (or different) standards than men in 
order to be eligible for financial aid. Other 
institutions have favored men over women by: 

• Offering a woman a loan, while offer- 
ing a comparably qualified and situa- 
ted male a fellowship or assistantship. 

• Offering the most prestigious scholar- 
ships, fellowships and assistantships to 
men while offering women the less 
prestigious awards. 

Also, a number of admissions committees 
have traditionally evaluated the same charapter- 
istics differently depending on their sex. In ad- 
dition to the examples mentioned previously in 
the discussion of admissions^ the following might 
come under this category: 

• Denying married women financial aid 
(while not similarly denying such aid 
to married men) or offering married 
women and men financial aid on a 
different basis. (At some institutions, 
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financial aid committees have auto- 
matically assumed that a married 
woman needs less assistance because 
her husband will support her, while a 
married man needs more assistance 
because he is the "head of the house* 
hold." While this assumption may be 
correct in some instances, it is cer- 
tainly not correct in all instances.) 
• Offering women and men with de- 
pendent children different amounts of 
aid because of sex-based assumptions 
about their child care responsibilities. 
There are also a number of ways in which 
overtly neutral criteria, policies or procedures 
discriminate against women in the award of 
financial aid. Ail of the "intermediate criteria" 
mentioned which might have the effect of dis- 
criminating against women in admissions (member- 
ship in single-sex honorary societies, continuous 
schooling, etc.) can also have the effect of dis- 
criminating against women in the award of finan- 
cial aid. in addition, policif^s or procedures which 
make it difficult (or impossible) for part-time 
students to receive financial aid or which do not 
consider the cost of child care in determining 
need, disproportionately affect women since many 
more women than men find it necessary to attend 
school on a part-time basis and have primary child 
care responsibilities. 

There is some question concerning to what 
extent single-sex fellowships will be allowed under 
Title IX.^*^ Some people maintain that there 
should be no single-sex fellowships offered by or 
through an educational institution. They maintain 
that there is no more justification for single-sex 
scholarships than there is for scholarships limited 
to whites. Others maintain that institutions should 
be allowed to continue to offer single-sex scholar- 
ships that are part of a trust, will or bequest if 
they are "balanced" by an equal amount of money 
for the opposite sex.^^ Under this system, need 
would be determined regardless of sex, but single- 
sex scholarships could continue to be awarded, 
provided the amount of money individual students 
received was not affected by their sex. A number 
of people question whether such an option would 
be administratively feasible. In addition they argue 
that much of the benefit of receiving such scholar- 
ships is in the prestige connected with it, and that 
such a system would perpetuate past discrimina- 
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tion by allowing the most prestigious scholarships 
to continue to be for men only. A study of 
Women in Fellomhip and Training Programs 
concludecl that; 

Until women achieve a higher partic- 
ipation rate in [fellowship, internship, 
and other training] programs, many 
qualified women will lack one of the 
more important credentials necessary 
for career upward mobility. They will 
always be less "qualified. "^^ 

Rules and Regulations^^ 

There are a variety of rules, regulations and 
policies which differentiate on the basis of sex and 
are almost certainly violations of Title IX. It is 
highly unlikely that the following types of rules 
and regulations could be justified under Title IX 
for any reason: 

^Different curfews or visitation hours 

for women and men.^^ 
^Appearance codes which set different 

standards based on sex (such as a 

requirement that boys have short hair, 
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while girls are permitted to have either 
short or long hair), 

•Dress codes which set different 
standards for females and males (such 
as policies which permit males, but not 
females, to wear slacks).^® 

•Different standards of punishment or 
different types of punishment based 
on sex (such as punishing females, but 
not malas, who swear, or using 
corporal punishment on men only) 

•Forbidding unmarried mothers (but 
not unmarried fathers) from 
participating in extracurricular 
activities or athletic teams, or 
debarring unwed mothers from eligibil- 
ity for awards or prizes,^^ 

•Restricting the options or participa* 
tion (in classes, extracurricular activ- 
ities, etc.) of persons (female or male) 
because of their actual or potential 
marital status. 

•Requiring that the prom queen, home- 
coming queen, etc. be a virgin,®^ 
In addition, automatically assuming that the 
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residency of a woman is the sume as her husband's 
can have an especially significant effect in state* 
supported institutions where the tuition is higher 
for out-of-state than for in-state residents 

A number of institutions have rules or 
regulations which might be challenged under Title 
tX if they have a disproportionate impact on 
women. For example: 

•Rigid time limits for completing pro- 
grams or degrees. 
•Lack of opportunity to attend school 
on a part-time basis. (Because many 
women have primary responsibility for 
child care, they are often unable to 
attend on a full-time basis.) 
•On-campus residency requirements. 
•Unavailability of leaves of absence for 

child rearing.^ ^ 
•Policies which make it difficult to 
transfer credits from one program or 
institution to another. (Women are 
more likely than men to attend several 
institutions because of their husbands' 
job changes.) 

Ho jsing R jies and Facilities'^ 

While this is not an issue at most elementary 
and secondary schools, the housing facilities and 
the options available to men compared to women 
are of importance at a number of post-secondary 
institutions. 

Section 907 of Title IX specifically addresses 
one aspect of this issue: 

Notwithstanding anything to the con- 
trary contained in this title, nothing 
contained herein shall be construed to 
prohibit any educational institution 
receiving funds under this Act. from 
maintaining separate living facilities 
for the different sexes.®^ 
Although institutions are not required by 
Title IX to "integrate" their dormitories, they are 
prohibited from discriminating on the basis of sex 
in the options they offer their female and male 
students.'^ 

Lack of dormitory space for one sex cannot 
be used as a means of limiting the number of 
students of that sex who are admitted. Housing 
rules have sometimes been used to deny women 
admission to an institution. For example, an 
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institution may assign a smaller number of rooms 
to women, and then insist that all women live on 
campus (although male students are allowed to live 
off campus). If the institution uses the lack of 
dormitory space for women as a reason for 
limiting their admission, it violates Title IX. 

Sex-based differences in housing options can 
take a number of forms; 

•Allowing men. but not women, to live 
off campus (or having different stand- 
ards, such as grade point averages, for 
women anJ men to live off campus). 
•Offering one sex or the other a dispro- 
portionate share of the "most desir- 
able" or most economical housing. 
•Offering women and men differential 
opportunities to live in housing which 
permits drinking, the presence of pets, 
etc. 

•Making dormitory suites, single rooms 
or large rooms differentially available 
to women and men, 

•Providing different supportive services 
(such as maid service, laundry facil- 
ities, recreation rooms, dining facil- 
ities, snack bars) to women and men. 

•Offering different options of residence 
hall governance based on sex. 

•Offering different security provisions 
based on sex (such as guards, locks on 
doors, etc.) 

•Offering different roommate selection 
procedures based on sex. 

•Offering married students different 
housing options based on sex. 

•Charging different housing fees based 
on sex. 

•Listing or otherwise perpetuating or 
endorsing housing which discriminates 
on the basis of sex.^^ 

Requirements for Graduation^ 

At present there are a surprising number of 
instances in which females and males are required 
to amass different credentials (or are able to amass 
the same credentials in different fashions) in order 
to graduate. These differences are especially pro- 
nounced in traditionally sex segregated physical 
education, home economics or shop classes. Ex- 
amples of sex-based differentiation which no 



doubt violate Title IX include: 

•Requiring females to take home econ* 
omics and requiring males to take shop 
or industrial arts. (Often, women can- 
not satisfy their requirements by 
taking shop and men cannot satisfy 
their requirements by taking home 
economics.) 

•Having more required (as oppc ed to 
elective) courses for females than 
males. (For example, requiring women 
to take a course in home economics, 
with no similar requirement made of 
men.) 

•Requiring female and male students to 
have a different total number of 
courses, credits or hours to graduate. 

• Having different required courses for 
female and male physical education 
majors or requiring them to have 
different grade point averages to grad- 
uate (or to graduate with honors) . 

•Allowing men, but not women, to 
exempt required physical education 
courses by taking a skills test or 
participating in varsity athletics. 

•Awarding academic credit to men, but 
not to women, who participate in 
interscholastic or intercollegiate ath- 
letics. 

Physical Education and Equal 
Athletic Opportunities^ S 

Perhaps no issue concerning Title IX has 
generated as much heated debate and controversy 
as equality in sports and athletics. And perhaps 
nowhere else are the inequities as profound. 
Although money is by no means the sole measure 
of equality, gross inequities in the totai amount of 
money spent on women's and men's sports can be 
used as a rough measure of discrimination. It is not 
unusual, for example, for the budget for men's 
athletics to be a hundred (or even a thousand) 
times greater than the budget for women's ath- 
letics.^^ 

Many complex and difficult legal and educa- 
tional questions are raised in the process of 
attempting to discern what constitutes equality for 
women in sports. There are a number of 
unanswered questions concerning precisely what 
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criteria and standards should be used to evaluate 
equal opportunity. In assessing whether it provides 
equal opportunity, an institution might examine 
its non competitive programs, competitive (inter- 
scholastic or intercollegiate) programs, and (since 
physical education and athletic programs have 
traditionally been single-sex) employment patterns 
and administrative structures.^^ 

In non'Competitive and instructional pro* 
grams, an institution might fii*id bias in such areas 
as:72 

• Instructional opportunities and physi- 
cal education classes7^ 

• Sex-based requirements for physical 
education majors. 

C Requirements for graduation, 

• Intramural programs. 

• Recreational opportunities.^^ 

Discrimination in competitive programs 
might occur in: '^^ 

• The funding of programs (including 
the source of money, size of the 
budget and use of funds). 

• The provision of facilities and eiiuip- 
ment.^6 

• The availability of medical and train* 
ing services and facilities. 

• Scheduling games and practice times. 

• The availability of funds for travel and 
per diem allowances. 

• Awarding athletic scholarships. 

• Recruiting athletes. 

• Media coverage. 

• The selection of sports and levels of 
competition. 

• The female/male composition of the 
team (single-sex versus mixed or co- 
educational teams). 

Some institutions have been reluctant to 
change policies and practices mandated by athletic 
conference or association rules, even though they 
have a discriminatory impact on women. Such 
regulations, however, do not alter the obligation of 
an institution to provide equal opportunity to 
women and men under Title IX. For example, the 
differential association or conference requirements 
for each sex concerning eligibility for financial aid 
or for participation in intercollegiate sports do not 
absolve the institution from the obligation to treat 
the sexes equally. 

Although HEW is reluctant to identify abso* 
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lute criteria for determining compliance in this 
area, a number of Title IX complaints alleging sex 
discrimination in athletic opportunity have already 
been filed7^ In the absence of rietdiled standards 
for assessing athletic programs, HEW will no doubt 
resolve complaints on a case by case basis. 

Health Care and tnsurance^^ 

Most institutions offer their students some 
sort of compulsory or optional medical care 
and/or health insurance. These services and plans 
have come under considerable criticism, however, 
at a number of institutions for discriminating in 
one way or another against women. The areas 
most frequently cited as discriminatory involve 
pregnancy, gynecological care and family plan* 
ning.^^ In general, it is reasonable to expect the 
criteria for identifying discriminatory treatment of 
these services and benefits among students to be 
consistent with already established criteria for 
making similar determinations among employees. 

The principal of treating pregnancy for 
job-related purposes in the same manner as any 
other temporary physical disability is clearly 
stated in the employment area.^^ In the past, 
pregnant students have often been treated dif- 
ferently because of moral judgments about their 
pregnancy, rather than because of concern for 
their health. 

Differential treatment of pregnant students 
may take a number of forms. For example, the 
following types of insurance coverage treat preg- 
nancy differently from other temporary disabili- 
ties. 

• Excluding pregnancy altogether. 

• Providing more limited coverage of 
pregnancy than of other temporary 
disabilities. 

• Covering pregnancy only for women 
who are married and/or who have 
either a joint or ''high option" policy. 

Similarly, policies which cover vasectomies, but 
not sterilization for women, might be called into 
question under Title IX. 

In addition, the following rules and policies 
concerning the treatment of pregnant students will 
undoubtedly be challenged under Title tX because 
they treat pregnancy differently from other 
physical disabilities: 



• Expelling pregnant students.^^ 

• Requiring pregnant students to enroll 
in special classes or to be tutored at 
home.S^ 

• Requiring pregnant students to leave 
school a certain number of months 
before childbirth or forbidding them 
from returning to school for a certain 
number of months after childbirth 85 

• Requiring pregnant students to have a 
doctor's certificate to either remain in 
or return to school, while not making 
similar requirements of students with 
other physical disabilities. 

• Requiring pregnant students to notify 
. the institution of the expected date of 

childbirth, without similarly requiring 
individuals with other temporary disa** 
bilities to notify the institution of the 
planned dates for surgery or absence. 

• Treating pregnant students differently, 
depending on their marital status. 

The inability or unwillingness of institu- 
tional health care facilities to provide gynecolo- 
gical services has become an issue on a number of 
campuses. The absence or inadequacy of these 
services is likely to be raised under Title IX. 

The lack or inadequacy of family planning 
and contraceptive services has also been a concern 
of students at many institutions. Title IX would 
neither require that an institution provide such 
services nor prohibit them from doing so, even if 
they were used by a different proportion of 
students of one sex than the other. If such services 
are provided, however, they cannot be offered for 
one sex only. 

Employment Opportunities^^ 

Many institutions either offer their students 
some sort of employment or assist them in finding 
employment. Because of increased awareness of 
both Title IX and employment legislation, a 
number of institutions now include a section on 
student employment in their affirmative action 
plan. 

Students employed by an educational insti- 
tution are protected by the same antidiscrimi- 
nation legislation and regulations which cover 
other employees: Executive Order 11246, Title 
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VII of the Civil Rights Act ot 1964 untl the Equal 
Pay Act of 1963. These laws prohibit any dit* 
ferences on the basis of sex (and, in most 
instances, on the basis of laco, color, roliyion unci 
national origin as well) in hiring, upyrading, 
salaries, fringe benefits, training and all other 
conditions of employment.^ 

Sex bias in student employment can man* 
ifest itself in a number of ways. For example, at a 
coeducational ivy league university, a woman who 
applied ^or a job in the university greenhouse was 
told that she could not be hired to work there 
because "girls kill the plants." In addition, the 
following are among the practices which would 
violate these laws and regulations: 

^Routinely assigning women students 

to secretarial jobs and men to the 

(often higher paying) grounds and 

building crew. 
•Refusing to hire women students (or 

discouraging them from applying) for 

particular jobs.^^ 

Student placement services which accept job 
opportunities limited to one sex not only violate 
Title IX, but other laws as well. However benign 
the intent, this breakdown virtually always limits 
the job opportunities of women students. For 
example, relatively low paying jobs (such as 
secretarial work and teaching) are listed for 
women, while the better jobs (such as engineering 
and middle-management positions) are listed for 
men. Placement services (including student place- 
ment services) are likely to be challenged under 
Title IX if they: 

•Accept job offers limited to one sex 
only. 

•Allow recruiters on campus who refuse 
to interview women or otherwise dis- 
criminate against women. 

•Allow employers to recruit on campus 
who routinely offer similarly qualified 
females and males different jobs or 
salaries. 

• Refer only males to fields which are 
predominantly "male," while referring 
females to fields traditionally thought 
of as "feminine/' 

Appointment of Women to Commissions 
and Committees^^ 

Oftentimes administrators or teachers are 
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called upon to appoint students to commissions, 
committees or governing bodies of one sort or 
another. In the past, the bulk of these appoint- 
ments (especially the most prestigious or power*ful 
appointments) have been given to males. Under 
Title IX, institutions will have the obligation to 
assure that these appointments are made on a 
nondiscriminatory basis and that women are given 
a full and equal opportunity to participate in these 
capacities. 

Implications of Title IX for ''Private" 
Groups which Discriminate on the Basis 
of Sex90 

There has been considerable discussion 
concerning the degree to which Title IX covers 
private organi^ations or groups which may operate 
in or be assisted by educational institutions. For 
example, there has been some disagreement 
concerning the coverage of Little League teams, 
honorary organizations, professional organieations, 
community recreation groups and social sororities 
and fraternities. The legislative history of Title IX 
provides little guidance concerning Congressional 
intent in this area. 

Some people argue that the regulations 
should bar any institution from assisting in any 
way any person or agency which discriminates on 
the basis of sex. The proponents of this point of 
view stress that thi? approach would be consistent 
with the interpretation with regard to racial 
discrimination under Title VI of the 1964 Civil 
Rights Act 9^ They note that excluding females 
from such activities as Little League, professional 
organ ieations and honorary societies could cause 
real damage to women. They also point to the 
paradox of allowing a group which discriminated 
on the basis of sex to use institutional facilities (or 
otherwise receive support from the institution), 
while denying the same privileges to a group which 
discriminated on the basis of race.^^ 

Others maintain that private groups which 
discriminate should not be covered at all by Title 
IX, since in general they operate after school 
hours. However, because these groups are covered 
under Title VI vis a vis race discrimination, this 
argument is extremely weak. 

Still others take the position that whether or 
not a private group which discriminates on the 
basis of sex should be allowed to receive support 
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from an institution should dupund on the substan* 
tiality of the relationship between the institution 
and the private group, the extent to which the 
group provides aid or services to the students and 
employees of the institution, and the degree to 
which the activities of the group are related to the 
institution's education programs or activities.^^ 
This argument maintains that whether or not a 
group is covered should depend on how closely its 
activities are related to the activities of the 
institution. Opponents of this position point out 
that it is in conflict with the precedents set under 
Title VI and that, if the government adopted this 
position, it would be bowing to pressure. More- 
over, this position could lead to inconsistent 
situations. For example, it is possible that a 
discriminatory Little League team might be per- 
mitted to use college facilities, but be denied the 
similar use of elementary school facilities under 
this interpretation. 

Although the Title IX regulations clarify the 
criteria for determining compliance in this area to 
some degree, a number of the specific complaints 
brought because of discrimination in such organi- 
arations are likely to be resolved on a case-by-case 
basis. 

Educational Consortia and Cooperative 
Programs^ ^ 

A number of institutions either require or 
permit students to participate in cooperative pro* 
grams or educational consortia (for example, 
student teaching assignments or credit for work 
experience). The requirements of Title IX forbid- 
ding sex discrimination cover such cooperative 
efforts. That is, an educational institution cannot 
assist another institution or organization in dis- 
criminating against its students, even if that 
organization is not covered by Title IX. The 
institution bears the obligation to assure nondis- 
crimination against its students, much as a federal 
contractor must assure that its subcontractors not 
discriminate under Executive Order 11246. If an 
institution is not able to assure nondiscrimination 
against its students, it would appear that it must 
withdraw from the cooperative program or activ* 
ities. 

Extra-Currtcular Activities'^ 
There is little question that extra curricular 
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activities are an integral part of the education 
program offered by an institution and, as such, are 
subject to the nondisciminatory provisions of 
Title IX. An institution which sponsored, sup- 
ported or endorsed single*sex (or otherwise dis- 
criminatory) extra-curricular activities, clubs or 
programs would be vulnerable to charges of 
discrimination under Title IX. 

Textbooks and Curricula^^ 

Textbooks from Dick and Jane to medical 
school anatomy texts have come under fire for 
portraying women in a biased, stereotyped man* 
ner. In a study of government texts,'^ Jennifer 
Macleod and Sandra Silverman identify three ways 
in which these books perpetuate discrimination: 

• Women are rarely mentioned in the 
texts. The authors of the study found 
that the texts failed to discuss indi- 
vidual women, to quote women, to 
include a reasonable number of 
women in illustrations and to use 
women's case histories as examples. 

• Illustrations and texts were often con- 
descending and perpetuated stereo- 
typed roles. The authors found numer- 
ous examples of undesirable stereo* 
types concerning women and women's 
roles. For example, women in the 
texts were "often defined as their 
husbands' wives rather than as indi- 
viduals in their own right; sometimes 
women [were] dehumanized as sex 
objects."98 

• Finally, the texts ignored much of the 
subject matter dealing with women. 
For example, they rarely mentioned 
famous women, women's suffrage or 
the women's movement. 

A number of studies of texts used at all 
levels draw simitar conclusions.^^ For example, 
the Association of Women in Science (AWIS) 
forced publishers Williams and Wilkins to recall 
The Anatomical Basis of Medical Practice because 
of its portrayal of women. This text contained a 
variety of passages that AWlS labeled discrimi- 
natory. For example: 

•If you think that once you have seen 
the backside of one female, you have 
seen them all, then you haven't sat in a 
sidewalk cafe in Italy where girl watch- 
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ing is q cultivated art. Your authors, 
whose zeal in this regard never flags, 
refer you to Figures 1 1 1 -50 and 53 as 
proof that female backs can keep an 
interest in anatomy alive. 
Thus the "little bit" of difference in a 
woman's built-in biology urges her to 
ensnare a man. Such is the curse of 
estrogen.^ 00 

Differential treatment of women and men is 
generally more easily identified in textbooks than 
in most other curricula materials. Similar discrim- 
ination, however, may occur in the classroom in a 
variety of more subtle ways. For example, stu- 
dents at Western Michigan University have cited 
the following examples of teacher comments 
which discriminate against women: 

• A biology teacher during a class field 
trip passed a junk car lot and said. 
"Well, there's women's biggest contri- 
bution to the world." 

• Another professor told a woman stu- 
dent, "Don't worry, with your body, 
you'll get whatever you want." 

• And still another professor made this 
remark, "Now that there are perma- 
press shirts^ dishwashers and garbage 
disposals, etc., women aren't 
needed."lO^ 

Although there is little question that a wide 
variety of textbooks and curricula are in one way 
or another sex biased and perpetuate discrim- 
ination, it is not clear precisely what strategy HEW 
will adopt to remedy this discrimination. 

Some persons argue that HEW should take 
immediate and direct steps to eliminate this sort of 
stereotyping. However, there is a strong reluctance 
on the part of many government officials to 
intervene in issi as involving textbooks and curric- 
ula. Both HEW and many educators fear that 
strong enforcement in this area might jeopardize 
the autonomy and academic freedom of local 
education agencies and institutions. They believe 
that such programmatic decisions should be made 
at the local, not the federal, level. In addition, they 
feel that the statutory mandate to overcome 
discrimination does not override the guarantees of 
free speech under the First Amendment.^ 02 

Others advocate tKe position that, although 
the government should not make such judgments 
directiv, it should require institutions to have 



internal procedures and mechanisms for reviewing 
materials and curricula? 03 jhey think that the 
government should require institutions to establish 
internal mechanisms both to ensure that their 
curricula do not reflect discrimination and to 
resolve complaints alleging sex discrimination in 
the curricula. Advocates of this position maintain 
that, since it avoids having the federal government 
itself determine what is discriminatory, the First 
Amendment criticism mentioned earlier does not 
apply. 

A third position is that the government 

should administratively delay any decision on this 

issue indefinitely. The probable eventual result of 

this tactic would be a suit by women's groups 

against HEW for not enforcing the provisions of 

Title IX. This would leave the resolution of this 

issue in the hands of the courts, which many 

people feel is a more appropriate vehicle for this 

decision than a government agency. Finally, some 

people argue that the government should overtly 

refuse to address the issue at all, perhaps even 

inviting a "sweetheart suit" to resolve the issue in 
the courts.^ 04 

Whatever strategy the government adopts, 
the issue of sex discrimination that is perpetuated 
by stereotyping in textbooks and curricula prom* 
ises to be both controversial and unavoidable in 
the long run. A number of Title IX complaints in 
this area have already been filed.^05 

The Counseling of Students^ 06 

While there is little question that it is 
important for an institution to provide its students 
with unbiased counseling, there is considerable 
disagreement concerning how this might most 
appropriately be accomplished. Sex bias in coun- 
seling is perhaps even more difficult to identify 
and rectify than bias in textbooks or curricula. 
The arguments both for and against government 
intervention in counseling parallel those discussed 
in the preceeding section. Because of the subtle 
nature of discrimination in this area, the govern- 
ment is even less likely to intervene in counseling 
programs than in the area of textbooks and 
curricula. 

Although counseling programs alone cannot 
take the blame or credit for the career and 
personal choices students make, they typically 



ERLC 



27 



27 



mirror the attitudes of the institution towards 
women. Often sex bias is transmitted by well- 
meaning counselors who pass on stereotypes about 
men and women. They may be unaware of the 
growing body of research which is shedding new 
light on motivation and achievement in women. 
Often counselors are trained only to work with the 
"traditional" student, a label which often does not 
apply to older women returning to complete their 
education or women with child care and family 
responsibilities.'^^ 

No matter what stand HEW takes on direct 
(or indirect) intervention to alleviate sex bias in 
counseling, voluntary steps by schools would be 
consistent with both the spirit and letter of Title 
IX. For example, they might develop programs to 
train their counselors to be more sensitive to their 
own biases and those in the materials they use. 

A similar issue is posed by bias in the tools 
that counselors might use: interest inventories, 
catalogs, tests, occupational materials, etc. These 
instruments can perpetuate stereotypes which lim- 
it the options of women and men. For example, in 
1972 the American Personnel and Guidance Asso- 
ciation passed a resolution calling for the revision 
of the widely-used Strong Vocational Interest 
Blank because it perpetuated discrimination a- 
gainst women. Although the APG A focused on the 
Strong, the pattern is consistent from one instru- 
ment to another.' It is likely that advocacy 
groups will use the momentum for change gener- 
ated by Title IX to encourage schools, colleges and 
testing companies to reassess and revise counseling 
tools to assure that they do not perpetuate sex 
bias. 

Single-Sex Courses and Programs^^ 

A number of educational institutions at alt 
levels have one or more courses which are open to 
one sex only. For example, many high schools 
offer home economics to females only and indus- 
trial arts to mates only. In almost all instances such 
practices violate Title IX.' '^ This prohibition has 
significance for a variety of courses: health, 
physical education, business, vocational, technical, 
industrial arts, home economics, music, as well as 
continuing and adult education courses. 

Often the argument used for refusing to 
admit one sex or the other is the lack of duplicate 
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facilities (such as bathrooms, dressing rooms or 
locker rooms). While bathroom and locker room 
space may have to be reallocated or shared by 
both sexes on an alternating basis (similar to the 
arrangements in airplanes and trains), the lack of 
duplicate facilities cannot be used as a reason for 
excluding one sex or the other. In any event, Title 
IX does not require women and men to undress in 
front of one another or to share the same 
bathroom at the same time.' ' ' 

Because of different interest patterns be- 
tween women and men, it is likely that some 
classes will continue to be made up either entirely 
or primarily of members of one sex. Women's 
groups are urging institutions to assure that classes 
or programs which enroll primarily men not 
receive preference over those which enroll primar- 
ily women in such areas as facilities and equip- 
ment, scheduling of classes or teacher competence. 

Some women's groups are stressing that 
institutions be on guard not to offer courses which 
might have the effect of discriminating against 
women. For example, if an institution offered 
coaching instruction only for predominately male 
sports, it might leave itself vulnerable to criticism 
and charges of illegality. 

Vocational Education Programs' ' ^ 

Many of the vocational education programs 
and courses in schools have been (and still are) sex 
segregated.' '^ Tracking, as well as overt discrimi- 
nation, will no doubt be strongly challenged under 
Title IX. Given that Title IX specifically prohibits 
sex discrimination in admissions to all vocational 
schools, including vocational high schools, these 
programs will come under strong legal (as well as 
moral) pressure to open their doors and programs 
to women and men on an equal basis. Indeed, 
because of both constitutional challenges and Title 
tX, a number of schools have already changed 
their policies and programs. 

Women's Studies Programs and Courses"^ 

It is reasonable to expect the number of 
women's studies courses and programs to increase 
as the press for equality for female students 
increases. There are now more than 4000 such 
courses in existence and they will no doubt 
continue to flourish." ^ These programs are likely 
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to be challenged under Title IX. however, if they 
e><clude men.^ ^® 

For a variety of reasons (including the 
reticence of the government to intervene in mat- 
ters involving curricula). HEW is not iikely to 
mandate that an institution have a women's 
studies program or women's studies courses. How- 
ever, in the event that a Title IX complaint is filed, 
the government is likely to consider the existence 
of a women's studies program (or courses) as a sign 
of commitment to the education of women or as 
remedial or affirmative action.^ ^ ^ 

Women's Centers^ 

A number of colleges and some high schools 
have "women's centers" of one sort or another 
which provide supplementary services for the 
women in the institution.^ It is well within the 
scope of Title IX to have a center focusing on 
women. However, under Title IX, it is not likely 
that a center could exclude men from using its 
services or participating in its activities. In general, 
this should not pose a threat to women's centers, 
because the few men who would use the center are 
likely to be sympathetic to women's issues. 

Flexible Programs^ 20 

Opportunities to pursue a degree in a "non- 
traditional" manner or at a "nontraditional" pace 
are often especially important to women. Most 
college programs were originally designed to meet 
the needs of young males who had few. if any. 
home or parental responsibilities. Consequently, 
they are often not tailored to meet the needs of 
any of the so catled "nontraditional" students- 
women, minorities, older students, etc. 

For a variety of reasons (including academic 
freedom and the First Amendment issues raised 
earlier), it is doubtful that HEW would require 
that an institution offer flexible programs. How- 
ever, if these programs are especially beneficial to 
women, HEW is likely to regard their presence as a 
positive factor in evaluating an institution's com* 
pliance with Title IX. 

Continuing Education Programs^ 

The lack of opportunity for older students 
to attend school is a factor which is likely to have 
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a disproportionate impact on women. Because 
fewer qualified women than men go to college or 
graduate school, older women returning to college 
make up the largest single group of potential new 
students. Many institutions are finding that one of 
the easiest ways to increase their lagging enroll* 
ment without diluting academic standards is to 
develop programs and services which facilitate the 
reentry of these women into academia. 

Although Title IX will probably not require 
an institution to provide such services, the govern- 
ment may look at the presence (or absence) in 
determining overall compliance with Title IX. 
Again, although many of these programs were 
specifically designed to meet the needs of women, 
it is doubtful whether men could be excluded 
frnm them under Title IX. In fact, a number of 
"Continuing Education for Women" programs 
already admit men. 

Child Care Facilities^ 22 

Although the trend is towards more equal 
sharing of work both in the home and in the labor 
force, most women still bear the principal respon- 
sibility for child rearing. Therefore, the lack of 
child care facilities almost always affects female 
students (and employees) disproportionately. In 
assessing compliance with Title tX, HEW is likely 
to view the presence of such facilities as a positive 
indication of the institution's concern for women. 

There are a number of unanswered questions 
concerning the specific implications of Title IX of 
the Education Amendments of 1972. There is no 
question, however, that educational institutions 
now have a clear and strong federal mandate to 
eliminate sex discrimination against students, as 
well as employees. 

Footnotes 

^ The authors wish to express their appreciation to 
Jeffrey H. Orleans fo/rrnjriy an attorney with the 
Department of Health. Education and Welfare and cur* 
rently with the Equal Employment Opportunity Com- 
mission, for his helpful comments on drafts of the 
manuscript. 

^ Education Amendments of 1972 Sections 
901-907. 20 U.S.C. Sectior.s 1681-86 n972). 

^ Brown v. Board of EducaUor^ of Topeka, 347 U.S. 
483 (1954). 

^ In Sweatt v. Painter, 339 U.S. 629 <1950), the 
Supreme Court unanimously ordered that black students 
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bo aUmitted to tne University of Tuxas Lawv School. In 
McLaurin v. Oklahoma State Rt}gents, 339 U.S. 637 
(19&0)« thK Supreme Court unanimously ordered that the 
black student'plainttff "receive the same treatment at the 
hands of tht? state as siudents of other racos" Similarly, 
in Brovi/n v. Board of Education of Topeka, 347 U.S. 843 
(1954), the Supreme Court found that "separate educa- 
tional facilities [on the basis of racel are inherently 
unequal." In contrast, six years after x\ye Brown decision, 
in Affred v. Htfdton, 336 S.W. 2d 251 (Tex. Civ. App.. 
1960^ cert, denied. 364 U.S. 517 (1960), the Supreme 
Court let stand a lower court decision prohibiting a 
woman from being admitted to Texas A and M (then an 
atlmale institution) to pursue a course of study which 
was not offered at any other publicly supported institu- 
tion. Similarly, in Wfhams v. McNair, 316 F. Supp. 134 
(D.S.C. 1970) aff'd. mem,. 401 U.S. 951 (1971). the 
Supremo Court affirmed a lower court decision upholding 
the right of a state to maintain a women's college. In 
Kirstem v. Rector & Visitors of tfie University of Virginia, 
309 F. Supp. 184 (E.D. Va. 1970), however, women were 
granted admission to the previously all-male college of the 
University of Virginia. For a general review, see Shaman, 
"College Admission Policies Based on Sex and the Equal 
Protection Clause," 20 Buffalo L Rev. 609 (1971). No 
cases involving sex discrimination against students in 
educational institutions in areas other than admfssions 
have been heard by the Supreme Court. 

^ Public Health Service Act, Section 799a and 
Section 845, 42 U.S.C. Section 295h-9 and Section 
298b'-2 (as added by the Comprehensive Health Man* 
power Training and Nurse Training Acts of 1971). The 
Act covers, but is not limited to, schools of medicine, 
osteopathy, dentistry, veterinary medicine, optometry, 
pharmacy, podiatry, public health, allied public health 
personnel and nursing, in addition, regulations issued in 
June 1972 (45 CFR Part 83) by the Secretary of Health, 
Education and Welfare specify that all entities (including 
hospitals) applying for awards under Titles Vtt and Vtit 
of the Public Health Service Act are subject to the 
nondiscrimination requirements. 

^ As of July 1974, final regulations for these 
amendments had not been issued. Oratt regulations, 
proposed 45 CFR Part 83, were published in the Federal 
Register on September 20, 1973. 38 fed. Reg, 26, 
384-89. 

^ The legislative history of Sections 799a and 845 
of the Public Health Service Act, 42 U.S.C. Section 
295h-9 and Section 298b -2. is found at 117 Cong. Rec. 
23,222-64, 25,119-22, 25,181-86 (1971). It would bo 
inconsistent with the intent of this legislation to admit 
students in a nondiscriminatory nnanner to a program 
which subsequently treated them discriminatorily . tn 
addition, sex discrimination against students already 
enrolled in a program might significantly discourage 
qualified students from applying because of their sex. 

^ Education Amendments of 1972 Sections 
901-907. 20 U.S.C. Sections 1681-86 <1972). As of 
July 1974, final implementing regulations for Title IX had 
not been issued. For a copy of the proposed regulations 



(45 C.F.R. Part 86), see 39 Fed. Reg. 22, 228-40 (June 
20. 1974) or write to the Director, Office for Civil Rights, 
Department of Health, Education and Welfare, 
Washington, D.C. 20201. The comment period for the 
proposed regulations ends October 15, 1974. 

^ Federal financial assistance includes, but is not 
limited to, a grant or loan of federal funds (including 
funds for construction or repair of buildings or fscilities; 
scholarships, loans, grants, wages or other funds extended 
to an institution for payment to, or on behalf of, 
students; or scholarships, loans, grants, wages or other 
funds extended directly to a student for payment to an 
institution); a grant of federal real or personal property, 
including surplus property; provision of the services of 
federal personnel; or the sale or tease of federal property 
at a nominal cost. 

For an excellent sectton<by*8ection analysis of 
Title IX and a suggested legal framework in which to 
evaluate separate or different treatment of the sexes In 
educational activities, see Alexandra Poly;?oide$ Buek 
and Jeffrey H. Orleans, "Sex Discrimination-A Bar to a 
Democratic Education: Overview of Title IX of the 
Education Amendments of 1972," 6 Conn. L Rev: ^ 
(1973) [hereinafter cited as Buek and Orleans). 
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Education Amendments of 1972 Section 



901(a), 20 U.S.C. Section 1681 (1972). 

Specifically, Title IV of the 1964 Civil Rights 
Act was amended to include sex as a category of 
discrimination in school assignment in determining 
whether the US. Attorney General may bring action 
upon receiving a complaint of discrimination involving 
admission or continued attendance at a public institution. 
Title tX of the 1964 Act was amended to include sex as a 
category of discrimination under which the Attorney 
Gf leral may intervene in an action commenced in any 
federal court seeking relief from denial of equal protec- 
tion of the laws. 

Also, coverage under the Fair Labor Standards 
Act was extended to individuals employed in preschools 
and outside salespersons. 

As of July 1974, no regulations had been issued 
to enforce this provision. 

Civil Rights Act of 1964, 42 USX. 2000d et 
seq. (1964). 

(1) Certain schools are exempt from Title IX, 
while there are no such exemptions under Title Vt; (2) 
Title Vl has certain exemptions from its coverage of 
employment discrimination, while Title IX does not; (3) 
Title tX is restricted to federally assisted education 
programs, while Title VI covers aii federally assisted 
programs. 

^ ^ The obligation of an institution to comply with 
the provisions of Title IX is in no way obviated or 
alleviated by any state or local law or other requirement 
which allows o^ requires discrimination. Similarly, rules or 
regulations of any organization, club or athletic league or 
association do not alter an institution's Title IX obliga* 
tions. See Subpart A, Section 86.6 of the proposed 
regulations. 
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If dn educational institution is composed of 
more than one school, college or department which are 
administratively separate units, admissions to each unit 
are viewed separately under Title IX. See text acconv 
panying notes 35-41 supra. 

The reader is reminded that there are no similar 
exemptions under the amendments to the PHSA for 
federally financed health training programs subject to 
those provisions* 

Since the passage of Title IX, the Maritime 
Administration has changed Its admission policies so that 
women are now admitted to the U.S. Merchant Marine 
Academy at Kings Point, New York. 

Although HEW attempts to keep the names of 
complainants confidential, women are increasingly filing 
complaints through third parties or advocacy groups 
because they fear harassment. Although such harassment 
is prohibited, it is often very subtle and consequently 
difficult to document. 

22 20 U S. 1682. 

These procedures are expected to be described 
in some detail in the final implementing regulations for 
Title IX. See Subpart F of the proposed regulations. 

2^ This is consistent with the regulations to Title 
Vt of the 1964 Civil Rights Act as amended in July 1973. 
45 CFR Part 80. 

25 Title IX. 20 U.S.C. 1681(b), provides that: 




Nothing contained in subsection (a) of this section shall 
be interpreted to require any educational institution to 
grant preferential or disparate treatment to the members 
of one sex on account of an imbalance which may exist 
with respect to the total number or percentage of persons 
of that sex participating in or receiving the benefits of any 
federally supported program activity, in comparison with 
the total number or percentage of persons of that sex in 
any community. State, section or other area: Provided, 
That this subsection shall not be construed to prevent the 
consideration in any hearing or proceeding under this title 
of statistical evidence tending to show that such an 
imbalance exists with respect to the participation in, or 
receipt of the benefits of. any such program or activity by 
the members of one sex. 

2^ The Supreme Court has recently avoided the 
issue of deciding whether, in the absence of proven 
discrimination, the Equal Protection clause of the Four- 
teenth Amendment permits an institution to use different 
criteria for admitting white and minority students. See 
De funis v. Odegaard, 94 S.Ct. 1704 {1974). 

27 In a number of employment cases, the courts 
have ruled that individuals must be considered on the basis 
of their individual capabilities, not on the basis of 
characteristics attributed to the group to which they 
belong. See. for example. Weeks v. Southern Bell Tele* 
phone and Telegraph, 408 F.2d 228 (5th Cir. 1969) and 
Phillips V. Martin-Marietta Corp., 400 U.S. 542 (1971). 
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^8 401 U,S, 424 (1971), 

See Subpart C. Section 86.23 of the proposed 
regulations. 

A number of institutions are now making 
special efforts and developing special materials to recruit 
women, especially for traditionally "male" fields. For 
example, at Stanford University female students in the 
graduate business program recruit women undergraduates. 
Similarly, Rensselaer Polytechnic College has a woman on 
its admissions staff who. among other things, encourages 
prospective women students to speak with females al- 
ready enrolled. In addition, recruiters are beginning to 
recruit more actively at female high **ools and colleges. 

See Margaret Dunkie, "Gra^ ig the College of 
Your Choice." Ms.. June 1974. 101. 

See Subpart C, Sections 86.14-86.22 of the 
proposed regulations. 

tn this section, the authors have drawn heavily 
from the unpublished paper "Expanding Opportunities 
for the Admission of Women to Graduate and Profes- 
sional Schools Through Implementation and Enforcement 
of Title IX" by Gary R. Bachula, which was written while 
he was a student at Harvard Law School (May 7, I973h 
Also see David Leslie, "Emerging Challenges to the Logic 
of Selective Admissions Procedure," 3 Journal of Law and 
Education 203 (1974) 

Similarly, an understanding of bias in admis- 
sions aids in understanding discriminatory procedures and 
policies which may also exist in terms of selection of 
students for special programs either within the school or 
outside the school where the institution ptays a role in the 
selection process (for example, summer science pro- 
grams). 

decruitment policies and procedures are exempt 
from the nondiscrimination provisions of Title tX to the 
same extent that admissions policies are exempt. 

For a discussion of the legislative history of 
these exemptions, see Buek and Orleans, supra note 10, 
text accompanying notes 12-18. 47-51 . 

Single-sex elementary and secondary schools 
have been challenged on Constitutional grounds. Compare 
Bray v. Lec. 337 F. Supp. 934 <D. Mass. 1972) Subpart 
C. Section 86.34(b) of the proposed regulations provides 
that: 

A recipient which is a local educational 
agency shall not. on the basis of sex, exclude 
any person from admission to: 

(1) any institution of vocational education 
operated by such recipient; or 

(2) any other school or educational unit 
operated by such recipient, unless such re- 
cipient otherwise miakes available to such 
person, pursuant to the same policies and 
criteria of admission, courses, services, and 
facilities comparable co each course, service, 
and facility offered in or through such 
schools. 

If single-se^ public institutions decide to admit 
both sexes, they have up to seven years to admit female 



and male students on a nondiscriminatory basis provided 
that their plans are approved by the Commissioner of 
Education. 

There is some speculation that the passage of 
the Equal Rights Amendment would either abolish or 
significantly limit these admissions exemptions. It seems 
fairly certain that the exemptions for public single-sex 
undergraduate institutions and nonvocational public ele- 
mentary and secondary schools would be negated by the 
passage of the Equal Rights Amendment. The effect of 
the amendment on the exemption for phyate under* 
graduate institutions (both single-sex and coeducational) 
is less clear and would depend on court interpretation of 
the degree of "state action" involved. For a further 
discussion of this issue, see Monica Gallagher, "Desegre* 
gation; The Effect of the Proposed Equal Rights Amend- 
ment < n Single-Sex Colleges," 18 St Louis Univ, L. J. 41 
(1973). 

The question of the applicability of Title IX to 
discriminatory admissions in private undergraduate 
schools which provide professional or vocational training 
is, at this point, not clear. Some argue that, since Title f X 
clearly covers vocational and professional education, these 
programs must have nondiscriminatory admissions. Others 
argue that the admissions exemption for private under- 
graduate schools exempts these programs. The proposed 
regulations for Title IX take the latter position. 

Single^ex graduate, professional and vocational 
schools at alt levels have until July 1979 to achieve 
nondiscriminatory admissions, provided their plans are 
approved by the Commissioner of Education. 

^2 Supra note 28. 
401 U.S.at431. 
401 U.S. at 436. 

For a more detailed discussion of this, see Buek 
and Orleans, supra note 10, text accompanying notes 
72-84. 

Phi Delta Kappa changed its policy of excluding 
women after the Women's Equity Action League (WEAL) 
filed charges of sex discriminattor under Title IX against 
25 institutions that sponsored chapters of the honorary. 

See Subpart C, Section 86.22 of the proposed 
regulations. 

Despite myths that older women are poor risks 
as students, studies show that their dropout rate is lower 
and their grades higher than "typical" students. See 
Melissa Lewis Richter and Jane Banks Whipple, A 
Revolution in Education: Ten Years of Continuing 
Education at Sarah Lawrence College, Sarah Lawrence 
College, Bronxvllle, M.Y., 1972. 

Letters of recommendation, particularly for 
admission to graduate and professional schools, need to 
be evaluated in the context of the "protege" system. 
Often faculty members "sponsor" students, training them 
in the formal and informal systems of their future 
professions. For a variety of reasons, women typically 
have less interaction with faculty and are therefore less 
likely than males to benefit from thissystemand to have 
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strong letters of recommendation. Regarding alumni/ae 
recommendations for minority students, see Mendeth v. 
Fair. 298 F. 2d 696 16th Cir. 1962). 

See Subpart 0, Section 86.36 of the proposed 
regulations. 

The reader is reminded that Title IX applies to 
the education activities and programs of entities receiving 
federal funds. Financial aid which is administered by a 
group outside the institution and which the institution in 
no way endorses, approves, lists or perpetuates is not 
covered by the antidiscrimination requirements of Title 
IX. However, Title IV of the Education Amendments of 
1972 prohibits lenders who use the Student Loan 
Marketing Association from discriminating on the basis of 
sex, color, creed or national origin. 

52 See Elizabeth W. Haven and Dwight H. Horsch, 
How Students Finance Their Education: A National 
Survey of the Educational Interests, Aspirations and 
Finances of College Sophomores in 1969-70, College 
Entrance Examination Board, New York, 1972; and 
Helen S. Astin, "Career Profiles of Women Doctorates," 
in Possi and Calderwood (eds l. Academic Women on the 
Move, Russell Sage Foundation, Hartford. Conn.. 1973. 

63 Subpart D, Section 86.35 of the proposed 
regulations prohibits single-sex scholarships, fellowships 
and other financial assistance except if the singiesex 
financial assistance is (1) "established under a foreign will, 
trust, bequest, or similar legal instrument or by a foreign 
government" or (2) "provided as part of separate athletic 
teams for members of each sex." Both of these exceptions 
are coming under heavy criticism from women's groups. 

^ A public agency cannot administer a will v\^ich 
discriminates on the basts of race. See Pennsylvania v. 
Board of Truste^^, 363 U. S. 230 (1967). 

55 Cynthia L Attwocd, Women in Fellowship and 
Training Programs, Association of American Colleges, 
Washington, D.C., 1972, at 16. 

56 See Subpart D« Sei;tion 86.3i of the proposed 
regulations. 

5^ But compare Robinson v. Board of Regents of 
Easteri9 Kentucky University, 475 F. 2d 707 (6th Cir. 
1973). cert denied, 94 S. Ct. 2382 11974). with Buek and 
Orleans, supra note 10. text accompanying notes 19-25. 

58 Although it is clear that Title IX covers this 
issue, there is some debate concerning the appropriate test 
to be used to determine compliance. Some people argue 
that there should be identical rules for any aspect of 
appearance for men and women. (For example, if long 
hair is permitted for females, it must be permitted for 
males as well.) Others argue for the "community stand- 
ards" approach, where allowable dress might differ 
according to sex, provided that the community standards 
concerning dress were applied with equal diligence for 
both sexes. Opponents of the "community standards" 
approach argue that it would merely perpetuate discrimi- 
nation by allowing the community to sanction differential 
standards for men and women In additon. they cite the 
difficulty in fairly determining just what "community 
standards" are. 

O 
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59 Since it is impossible to identify unwed fathers 
with any certainty and consistency, even a policy which 
ostensibly applied to aii "unwed parents" is probably 
impermissible under Title IX. 

50 In the fail of 1973, seventeen year old Sharon 
Boldman was ruled off the Urbana (Ohio) High School 
homecoming queen ballot by her school principal who 
said. "Only virgins can run for homecoming queen." Ms. 
Boldman was the mother of an infant daughter born out 
of wedlock. 

5^ A policy basing a woman's tuition rate on her 
husband's residency status was voided in Samuel v. 

University of Pittsburgh et al„ F. Supp. 

(W.D. Pa.. No. 71-1202. April 10, 1974). 

52 The parallel provision for employment can be 
found in Office for Civil Rights. U.S. Department of 
Health, Education and Welfare. The Higher Education 
Guidelines, Executive Order 11246, at 13 (37 Fed. Reg. 
24686 ef sea. Nov. 18. 1972): 

If employees are generally granted leave for 
personal reasons, such as for a year or more, 
leave for purposes relating to child care 
should be considered grounds for such leave 
and should be available to men and women 
on an equal basis. 

53 See Subpart D. Sections 86.31(b)(6) and 86.32 
of the proposed regulations. 

5^ Education Amendments of 1972 Section 907. 
20U.S.C. (1972). 

55 See Subpart D« Section 86.33 of the proposed 
regulations* 

55 See Subpart 0, Section 86.32(c) of the pro- 
posed regulations. 

57 See Subpart D« Section 86.31 of the proposed 
regulations. 

55 See Subpart D, Sections 86.38, 86.35(d) and 
86.34(a) of the proposed regulations. 

59 Subpart 0, Section 86.38(f) of the proposed 
regulations states that "Nothing in this section shall be 
interpreted to require equal aggregate expenditures for 
athletics for members of each sex." 

7^ For a discussion of the legal implications of sex 
discrimination in athletics in educational institutions, see 
Rubin. "Sex Discrimination in Interscholastic High 
School Athletics." 25 Syracuse L Rev, 535 (1974). 

7^ For a detailed discussion of discrimination in 
sports in educational institutions, see Association of 
American Colleges. Project on the Status and Education 
of Women. What Constitutes Equality for Women in 
Sports? (Federal Law Puts Women in the Running), 
Washington D.C.. April 1974. 

72 In general, the proposed regulations require 
complete "integration" for noncompetitive and instruc* 
tional programs. See Subpart D. Sections 86.38 and 86.34 
of the proposed regulations. 

73 Subpart D. Section 8B.34(a) of the proposed 
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regulations speciftciitiy prohibits stnijiesux classes or 
courses, including health and phy steal education courses 

Employees might also challenge recreational 
opportunities which differentiate on the basts of sex as 
discrimin«)tory fringe benefits. 

On May 20. 1974 Republican Se»iator John 
Tower of Texas introduced a bill (as an amendment to the 
Elementary and Secondary Education Act! to amend 
Title IX so that it would "not apply to an intercoliegiate 
athletic activity to the extent that such activity does or 
may provide gross receipts or donations to the institution 
necessary to support that activity." The effect of this 
amendment would have been to exclude virtually all 
intercollegiate (but not mterschotasticl athletic activities 
from Title IX coverage. The Tower amendment was 
deleted from the bill m the House<Senate conference 
committee. 

Subpart 0, Section 86.38(e) of the proposed 
regulations states that "A recipient which operates or 
sponsors separate teams for members of each sex shall not 
discriminate on the basis of sex therein in the provision of 
necessary equipment or supplies for each team or in any 
other manner." 

Subpart D. Section 86 38ia) of the proposed 
regulations allows "separate teams for members of each 
sex where selection is based on competitive skill." 

See Subpart A. Section 86.3(c) of the proposed 
regulations. 

For example, the University of Wisconsin, the 
University of Michigan and The University of Minnesota 
have had Title IX complaints alleging discrimination in 
athletics filed against them. 

See Subpart D. Sections 86.36 and 86.37. and 
Subpart £. Section 86.46 of the proposed regulations. 

See Association of American Colleges. Project 
on the Status and Education of Women. Health Services 
for Women: ^hdt Shouid the Universtty Provide? 
Washington. D.C., June 1972. 

The Guidelines on OtscnmtndVon Because of 
Sex, the Equal Employment Opportunity Commission, 
states 

Disabilities caused or contributed to by 
pregnancy, ntiscarnage. abortion. ch»tdbir\' . 
and recovery therefrom are. for all job- 
related purposes, temporary disabilities and 
should be treated as such under any health or 
temporary disability insurance or sick leave 
plan available in connection with employ^ 
ment Written and unwritten employment 
policies and practices involving matters such 
as the commencement and duration of leave, 
the availability of extensions, the accrual of 
seniority and other benefits and privileges, 
reinstatement, and payment under any 
health or temporary disability insurance or 
sick leave plan, formal or informal, shall be 
applied to disability due to pregnancy or 
childbirth on the same terms and conditions 



as they are applied to other temporary 
disabilities. (29 CFR 1604.101 
Also see note 85 infra. 

See Ordyvay v. Margraves. 323 F. Supp. 1165 
(D. Mass. 1971). 

^ There would be no bar under Title IX to 
permitting pregnant students to attend separate classes or 
to he tutored at home, provided the same options were 
open on the same basis to students with other temporary 
physical disabiiitids. See. however, the legislative history at 
188 Cong. Rec. 2747 (daily ed. Feb. 28. 1972). 

In January 1974. the Supreme Court ruled that 
school boards violated the due process clause of the 
Fourteenth Amendment by maintaining and enforcing 
mandatory maternity leave policies requiring teachers to 
leave their jobs four and five months before childbirth. 
Cleveland Board of Education et al, v. Lafleur et ai, 94 

S. Ct. 791 (1974). But in Geduldig v. Aiello ef a/.. 

U S (1974). the Court ruled that it was not unconsti- 
tutional for a state disability insurance program to 
exclude pregnancy from coverage. 

See Subpart D. Section 86.36 and Subpart E of 
the proposed regulations. 

For a free copy of a chart prepared by the 
Project on the Status and Education of Women that 
outlines Federal Laws and Regulations Concerning Sex 
Discrimination in Educational Institutions, write to the 
Public Information Office. Office for Civil Rights. Depart- 
ment of Health. Education and Welfare. Washington, D C. 
20201. See also Bernice Sandler. "Sex Discrimination, 
Educational institutions, and the Law: a New lssu9 on 
Campus." 2 Journal of Law and Education 613 (1973). 

A job can be limited to one sex only if sex can 
be proven to be a "bona fide occupational qualification" 
(bfoq). The courts have interpreted this exemption very 
narrowly: for example, acceptable bfoq's are "lingerie 
fitter" and "rest room attendant" (provided the attendant 
is in the rest room while it is in use). 

See Subpart D. Section 86.31 of the proposed 
regulations. 

Section 804(b) of the Higher Education Act of 
1965. P.t. 89*329 ("Waggoner Amendment") provides 
that: 

Nothing contained in this Act or any other 
Act shall be construed to authorize any 
department, agency, officer, or employee of 
the Ur ed States to exercise any direction, 
supervision, or control over the membership 
practices or internal operations of any frater* 
nal organisation, fraternity, sorority, private 
club or religious organisation at an institu- 
tion of higher education (other than a service 
academy or the Coast Guard Academy) 
which 1$ financed exclusively by funds de« 
rived from private sources and whose facil- 
ities are not owned by such institutions. 
Under Title VI. no institution/recipient of federal 
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assistance may assist any person or aijuncy m practicing 
racial ciiscnmmation. whether or not its activities are 
related to the activities of the recipient. HEW's Dolicy 
under Title VI has been consistent no matter what form 
"support" takes. For example. rec»pients may not do such 
things as allow a racially segregated social organi^^ition. 
student activity or professional fraternity to use a school 
facility to conduct its activities. 

Race discrimination has beer, held to be unlawful 
in Sigma Chi v Regents of University of Colorado. 258 F. 
Supp 515 (DC Colo. 1966); Webb m. State University. 
129 F. Supp. 910 (N.D.N.Y. 1954). appeal dismissed. 

^ This is the interpretation articulated in the 
introduction to the proposed regulations by the Secretary 
of HEW 

See Subpart D. Section 86.31 (c) of the proposed 
regulations 

See Subpart D. Section 86.31 of the proposed 
regulations. 

The proposed regulations deliberately do not 
mention the issue of sex stereotyping and discrimination 
in textbooks and curricula See the introduction to the 
proposed regulations by the Secretary of HEW 

Jennifer Madeod and Sandra Silverman, You 
Won't Do: What Textbooks on U.S. Government Teach 
High School Girfs. KNOW. Inc.. Pittsburgh, 1973. 

^® fd, at 24. 

QQ 

For further information, see Saario, Jacklin and 
Tinle, "Sex Role Stereotyping in the Public Schools," 43 
Harv. Ed. Rev. 386 (1973). 

Letter from Estelle R. Ramey to Membership of 
Association for Women m Science, August 1, 1972. 

Association of American Colleges, Project on 
the Status and Education of Women. On Campus With 
Women. No 7. Washington. D C. December 1973, at 9. 

xhe proposed regulations adopt this position. 
See the Introduction to the proposed regulations by the 
Secretary of HEW. 

The January 1974 unpublished draft of the 
Title IX regulations adopted this position. 

That is, a suit rn which the parties agree to 
initiate litigation in order to obtain a judicial determina* 
tion of their respective rights. 

10^ For example, at the University of Wisconsin, a 
group of women medical students has filed charges of sex 
discrimination under Title IX, claiming that a professor's 
remarks showed disrespect for women medical students. 
The women supported their claims with tape recordings. 

Although the proposed regulations do not ad* 
dress the issue of sex discrimination m counseling in any 
detail. Subf)art D, Section 86.34(c) requires non- 
discriminatory appraisal and counseling materials. 

See John Pietrofessa and Nancy K. Schlossberg. 
"Perspectives on Counselor Bias. Implications for Coun 
selor Education." 4 Counseling Psychologist 44 (1973) 
and I K and D.M. Broverman. F.E. Clarkson. P.S. 
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Rosenkrant/ and S R. Voyol. "Sox Role Stereotypes in 
Clinical Judgements of Mental Health." 34 Journal of 
Consulting and Clinical Psychology 1 (1970). 

Pietrofessa and Schlossberg at 49. 

See Subpart D, Section 86.34 of the proposed 
regulations. 

^ Single sex courses, programs and activities may 
be permitted in a few limited instances if they can be 
justified for affirmative action purposes. However, indica* 
tions are that this exception will be construed very 
narrowly. It Is not clear to what extent and in what 
circumstances special programs or internships for women 
only will be permitted. 

See Suunart 0, Section 86.33 of the proposed 
regulations. 

See Subpart A, Section 86.14 and Subpart 0. 
Section 86 34 of the proposed regulations 

^ For documentation of the degree of sex segrega- 
tion in vocational schools and progirams see Nancy Fra^ler 
and Myra Sadker, Sexism in School and Society, Harper 8e 
Row, New York, 1973; A Look at Women in Education: 
issues and Answers for HEW-Report of the Commission* 
er*s Task Force on the Impact of OE Programs on 
Women, Office of Education, Department of Health, 
Education and Welfare, Washington, D.C., 1972, at 5; Gait 
By ran. Discrimination on r/>e Basis of Sex in Occupational 
Education in the Boston Public Schools, Boston Com* 
mission to Improve the Status of Women, 1973, at 8; 
Marcia Federbush, Let Them Aspire/, Committee to 
Eliminate Sexual Discrimination in the Public Schools. 
Ann Arbor, 3rd ed., 1973. at 16-17; and Paula Latimer, 
Survey of Sex Discrimination in tf:e Waco Independent 
School District, Waco, Taxas, 1973. 

See Subpart D, Section 86.31 of the proposed 

regulations. 

For a listing of about 4,000 women's studies 
courses and instructors, see Feminist Press. Who's Who 
and Where in Women's Studies, Old West bury. New York. 
1974 

See Subpart D, Section 86.34(a) of the pro- 
posed regulations. 

See Subpart A, Section 86.3 of the proposed 
regulations. 

See Subpart D, Section 86.31 of the proposed 
regulations. 

For a listing of approximately 500 women's 
centers see Association of American Colleges, Project on 
the Status and Education of Women, Women's Centers: 
Where Are r/>e/.^ Washington. D C . June 1974 

See Subpart D, Section 86.31 of the proposed 
regulations. 

For a listing of such programs, see the publica* 
tion by the Women's Bureau, U S. Department of Labor, 
Continuing Education Programs and Services for Women, 
Washington. DC. 1971 

See Subpart D. Section 86.31 of the proposed 
regulations. 
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Chapter 622: 
One State's Mandate 

by Regina Heaiy and Diane Lund 



On August 5, 1971, the Governor of the 
Commonwealth of Massachusetts signed a measure 
which outlawed discrimination on account of sex 
in the public schools of the state. ^ In this age of 
antidiscrimination agencies and affirmative action 
programs, the form which the new statute took 
may appear anamalous to some in its simplicity: 
... No child shall be excluded from 
or discriminated against in admission 
to any public school of any town, or 
in obtaining the advantages, privileges 
and courses of study of such public 
school on account of ... sex ... 
Chapter 622, as it has come to be known, 
was the first anti^sex discrimination legislation of 
its kind in the country. The questions asked most 
often about it are why this form of legislation was 
chosen and how the law is working in practice. 
This article attempts to supply some answers to 
those inquiries. 

History of Chapter 622 

The concept of Chapter 622 was developed 
during a 1970 meeting of a group of feminists^ 
whose particular concern was whether state legisia* 
tion could be an effective means of improving the 
economic position of women. Many of the people 
in attendance were connected with legal services 
offices or other agencies serving the poor. All were 
aware of the statistical position of women in 
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Boston: a 1968 sample of Boston households 
indicated that 31.7 percent of all families were 
headed by women;^ and all studies of AFDC 
recipients, male-female income levels, comparative 
earning power and the like established that fami- 
lies headed by females were likely to be poor. 

Hence the issue was whether something 
could be done through legislation to make it more 
likely for a woman heading a family unit to earn 
enough to support herself and her family. The 
operation of public schools was a logical starting 
point in this consideration. The group shared 
information about Massachusetts high schools 
which only admitted boys and which were the 
only schools in the community to offer prepara- 
tory programs in skilled trades such as carpentry, 
plumbing and electrical work. The consequences 
for a child's vocational aspirations of being as- 
signed to a cooking class or a woodworking class 
solely on the basis of sex were discussed. The 
outcome of all this talk was genera' agreement on 
a proposal for action: a successful effort to enlarge 
educational opportunities for girls would be one 
likely way of ultimately increasing the earning 
power of women. Thus the idea of Chapter 622 
evolved. 

Legislative Form 

The form of the legislation clearly was of 
prime importance. In retrospect the choice made 
seems to have been a particularly fortunate one. 
At the time, however, the phraseology of the bill 
was dictated more by a pragmatic view of the 
political realities than by any thoughtful weighing 
of the comparative virtues of the alternatives. The 
realities are easy to enumerate: the proponent 
group had no connections to the educational 
bureaucracy in the Commonwealth^ and therefore 
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no hope of obtaining officiai sponsorship for the 
proposal; the deadline for filing legislation was 
close, making it unlikely that substantial commu* 
nity involvement with the bill could be obtained 
prior to its filing; the Commonwealth, as usual, 
had no money to spend; and no one was solidly 
informed about the educational processes which 
were intended to be affected by the bill. 

All of these considerations argued for gener* 
alities rather than specifics, and for generalities, 
moreover, which would address the problem at no 
apparent cost to anyone. It seemed politic under 
these circumstances to make what would appear to 
be an acceptably modest beginning: a simple 
statutory guarantee that sex should not be a 
determinant of access to educational programs. 

The model for such a law was already 
available to the drafters of Chapter 622. The 
chapter of the General Laws dealing with compul- 
sory school attendance^ had a section describing 
which schools a child required to go to school had 
a right to attend.^ That section included language, 
added just prior to the Civil War,^ which protected 
a child against being excluded from a public school 
on account of his or her race, color ot religious 
opinions. 

Further, a subsequent section of the chap* 
ter^ created an individual light of action to redress 
an unlawful exclusion from school. The wrong- 
doing town was made liable to pay money 
damages.^ This almost ideal legislative scheme 
offered the added attraction of support for the 
assertion that the current proposal was no more 
than an extension of the protections already 
guaranteed to other groups under Massachusetts 
law. However, the existing provisions, dealing only 
with exclusion from school, were not broad 
enough. The law did not address the problem of 
assigning children to practical skills courses on the 
basis of sex, differing levels of expenditure, un* 
equal physical facilities and distinctions drawn 
when job interviews were being held or scholar* 
ships awarded. 

The drafters of Chapter 622 provided the 
essential broader protection by means of a key 
phrase: "No child shall be excluded from or 
discriminated against in . . . obtaining the ad- 
vantages, privileges and courses of study of such 
public school. . . (emphasis added). This 
language offers possibilities for comprehensive 
interpretation but it does so in an unobtrusive 



fashion. Although a vehemently opposed legislator 
might have used those terms to conjure up mixed 
lavatory scenes as an argument against passage, the 
wording of the bill did not invite this tactic.^ ^ 

The proposed legislation in this nO'Cost, 
equal opportunity sheepskin attracted the interest, 
and ultimately the vigorous sponsorship, of the 
Speaker of the Massachusetts House of Represen- 
tatives, David M. Bartley. Ann Gannett and Mary 
Fantasia, two women members of the House, 
joined him as co sponsors. ^ The Speaker's sup- 
port undoubtedly was a key factor in the passage 
of the bill. He utilized the resources of his office 
to conduct a survey which elicited one hundred 
and sixty five responses from schools across the 
Commonwealth and documonied the existence of 
single-sex schools, single-sex courses and unequal 
athletic programs.^ ^ This material was presented 
at the public hearing on the bill together with 
testimony describing the plight of Massachusetts 
families headed by women whose educational 
experience prepared them for dependency rather 
than self-sufficiency: 

The proposed legislation would require 
a local public school to admit children 
without regard to their race, color, 
sex, religion or national ongin. Once 
admitted the school would be further 
prohibited from discriminating on the 
basis of race, color, sex, religion or 
national origin in the offering of ad- 
vantages, privileges, and courses of 
study. 

The shortcomings of the present stat- 
ute fall into two main catagories. First, 
while discrimination on the basis of 
race, color and religion in admission to 
public shools is prohibited, discrimi- 
nation on the basis of sex and national 
origin is not. The second problem with 
the present law is that once admitted, 
there is no prohibition against discrim- 
inating against a child in the courses of 
study and other opportunities avail- 
able to him. Thus while girls are 
admitted to coeducational schools, 
they are often denied the opportunity 
to train for jobs which will support 
them and their possible future fami- 
lies. The presumption that these fami- 
lies will be supported by a male wage 
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earner is no longet valid. ABCD figures 
show that 31.7 percent of all Boston 
families are female headed. 
In many vocational schools in Massa* 
chusetts, boys learn electronics and 
carpentry while girls learn only home- 
making. While homemaking is a very 
useful skill, it should not be the only 
alternative open to students. One third 
of all female workers in the United 
States work in service and sales occu- 
pations with median income ranging 
from SI, 297 for private household 
workers to $3,103 for sales workers. 
In fact the U.S. Department of Labor 
states that even if free day care were 
available, more than two thirds of all 
AFDC mothers would be unable to 
support their families even at a public 
welfare level. Under the proposed leg- 
islation all those who meet the stan- 
dards set by school committees would 
be able to acquire much needed skills 
without regard for their race, color, 
sex, religion or national origirt.^^^ 
The logic thus given to the legislation proved to be 
persuasive. The bill encountered no significant 
opposition in either house and was enacted with 
little furor and no fanfare.^ ^ 

We have suggested that the access-to- 
education model used for Chapter 622 was chosen 
for political reasons. While this is true, it is not the 
whole truth. Political considerations determined 
the outcome of the initial choice between pro- 
grammatic legislation, intended to induce systemic 
change by making funds available for new ways of 
doing things, and minimum-standards legislation, 
intended to produce systemic change by man- 
dating it. The proponents of the bill did not have 
the backing, expertise or influence to put through 
legislation calling for the expenditure of state 
monies. But within the parameters of the mini- 
ng um standard option, the decision on the enforce- 
ment mode, while requiring some recognition of 
practical realities, did not turn on them. 

In broad terms, the alternatives for enforcing 
the minimum-standard legislation were: (1) en- 
forcement through the internal procedures of the 
extant education system; <2) antidiscrimination 
agency enforcement; and <3) enforcement ini' 
tiated, processed, and if necessary « litigated 



through individual complaint. It seems probable 
that a similar set of options exists in all states, and 
thus that our analysis of each is generally relevant. 

State Education Enforcement 

In Massachusetts, enforcement of laws re- 
lated to education has most often fallen under the 
responsibility of the internal workings of the 
various levels of the state educational bureaucracy 
{e.g.. State Board of Education, State Commis- 
sioner of Education). ''^ However, the sanction of 
withholding funds,^^ the method designated for 
enforcement action, is not usually relied upon in 
actual practice.''^ Even if withholding funds were 
more frequently practiced, its effectiveness is 
questionable since local communities in the Com- 
monwealth bear the major burden of financing 
their schools and some could probably scrape 
along without state aid if they chose to in order to 
avoid compliance.^® Although there have been 
two statewide directives in recent years which have 
aroused controversy and local resistance,^ ^ they 
have not resulted in the sanction of fund with- 
holding. Local schools most often reach a 
mutually agreeable compromise resolution with 
the educational bureaucracy.^^ 

Additionally, if there is a large gap between 
the legislative vision behind a minimum-standard 
law and the operational realities existing in the 
schools, the law may never cast any noticeable 
shadow upon local schools. In such cases, the state 
educational agency simply chooses not to enforce 
the legislature's directive.^^ The drafters' concern 
with the potential gap between the mandate and 
state agency enforcement activities led them to 
decide against proposing to make a state educa* 
tionai agency responsible for enforcement. 

Anttdtscrtmination Agency Enforcement 

The choice to lodge enforcement responsi* 
bility in a state antidiscrimination agency may not 
be available in every state;^^ when it K the 
alternative requires thoughtful consideration. One 
traditional rationale for giving jurisdiction to a 
state agency in this kind of circumstance is the 
assumed greater power the state has to effectively 
deal with violations of the law. The implication^ of 
course^ is that the protected individual or groups 
acting atone, is relatively powerless. This reason- 
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ing, however, is not necessarily accurate when 
applied to sex discrimination in the public educa- 
tional context. 

It must also be recognized that agency 
enforcement calls for the use of state resources. 
Unless new money is requested in connection with 
the bill proposing to give jurisdiction to the state 
antidiscrimination agency, implementation of the 
taw, once the legislation is enacted, will require 
some shifting of priorities within the agency. It is 
possible that no shifts will be made if the agencies' 
new responsibilities are unwanted.^^ Finally, lo* 
eating enforcement responsibilities in a state 



agency gives that agency control over the develop- 
ment of the content of the law. 

After considering these factors, the advo- 
cates of Chapter 622 decided that a proposal to 
add to the responsibility of the Commonwealth's 
antidiscrimination agency would not be popular at 
that particular time. 

Individual Enforcement 

A personal bias toward individualism and the 
value of self-help activities led the proponents of 
Chapter 622 to opt for individual enforcement 
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power, despite the possibility of alienating the 
state educational bureaucracy which would more 
usually assume primary enforcement duties in 
education matters. However, while the primary 
control of enforcement would be individual and 
local, it seemed likely that the new law would still 
give rise to oversight obligations on the part of the 
state education agencies.^^ Thus an election to 
bypass the internal state enforcement process did 
not cut us off from the state resource altogether 
and, in fact, appeared to leave the possibility open 
that two modes of enforcing the Chapter might 
evolve.^^ 

The striking variety of developments since 
the enactment of Chapter 622 has convinced us 
that the individual enforcement mechanism chosen 
gave rise to one of the great strengths of the law. 
The absence of any governmental control over the 
content of the legislation created a rather un- 
certain, speculative climate. Therefore, the inter- 
pretation of the law was open-ended, providing 
greater possibilities for applying it creatively. 

Chapter 622 came into being at a time when 
interest in and concern about sex-role stereotyping 
and the public schools was just beginning to be 
expressed,^^ and of course we cannot document 
our assertion that the law has been 'he primary 
cause of the changes which have occurred in the 
Commonwealth since 1971. But it stands to reason 
that it has been a decisive factor, simply because it 
gives children and their parents the leverage to deal 
directly with their schools in a way which is likely 
to obtain immediate results. We have experienced 
this ourselves in certain instances where we have 
helped with the resolution of a Chapter 622 claim. 
For the most part these have been straight-forward 
factual situations, usually involving access to a 
practical arts course which the school admi.iistra- 
tion has traditionally limited to students of one 
sex. Telephone calls or letters to the school 
principal, the superintendent of schools and the 
town council invariably produce a policy change in 
these cases. 

Broad Consequences 

The law has had many more consequences 
v/hich support the case for an individually- 
enforced, broadly phrased right-of-acce$s format. 
Students' efforts to use the law to enroll in 
sex-restricted courses have always turned out to be 



successful. These cases are usually resolved at an 
early stage, without the need for significant 
expenditures of time or effort.^^ For the most 
part these cases have focused on junior high level 
home economics and shop courses which histori- 
cally have been segregated by sex in Massachusetts. 

A subject of almost equal interest has been 
access to equal opportunities in athletics. A girl 
who attends a school in which there is no 
competitive program for girls in her particular 
sport, and in which there is an existing boys' 
program, is able to } Chapter 622 to gain the 
opportunity to try out for the boys' team. 
Another community use of the law has been in 
conjunction with the sexual integration of Boston 
Latin School and Girls' Latin School.^^ 

Chapter 622 has also been used as a spring- 
board to system surveys. In town after town in 
Massachusetts, teachers, parents, students and ad- 
ministrators have joined forces to study their 
school system in order to determine what kinds of 
sex-role ste*'bOtyping activities are taking place. 
Frequently system studies are seen as the first 
phase of long-range corrective programs. A good 
example is the committee which the Lexington 
School Committee voted into existence and 
charged as follows: 

. . .lT]o report to the School Com- 
mittee no later than on 

what differences exist between the 
educational services and opportunities 
offered to boys and those offered to 
girls attending the Lexington public 
schools. One or more representatives 
of the following groups shall be invited 
to serve on the Committee: secondary 
school administrative staff; elementary 
school administrative staff; secondary 
school teaching staff; instructional 
materials specialists; physical educa- 
tion specialists; Lexington School 
Committee; Lexington N.O.W.; 
W.E.A.L. (Women's Equity Action 
League); Lexington League of Women 
Voters; CCLPS; parent teacher groups. 
The committee shall include in its 
report information on vocational 
courses for which state reimbursement 
is received; the program to be offered 
at the Minuteman Regional School; 
courses on practical skills; counseling 
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and guidance services; the physical 
education program; the athletics pro* 
gram; instructional materials; and any 
other areas in which differences are 
found to exist. 29 

The general interest in these committees, but 
particularly the willingness of school administra* 
tors to participate, is traceable in large part to the 
existence of Chapter 622. A local system is 
concerned with satisfying its own community with 
respect to the plimination of discriminatory prac* 
tices, and it makes obvious sense to involve the 
community in the initial process of responding to 
the legislative mandate. This consequence strikes 
us a? being one of the most positive products of 
the legislation. 

A similar interest in outside viewpoints has 
been shown in other responses of educators to 
Chapter 622. They want to know what the 
supporters of the legislation were seeking to 
achieve. This is a normal and sensible reaction on 
their part, and one which provides a realistic 
opportunity for developing a cooperative relation- 
ship between the administrators of the educational 
system and the group seeking to change the 
schools. Each side has something to offer, in the 
rase of Chapter 622, an ongoing process has 
resulted, with the administrators and the advocates 
working together toward agreement upon the 
scope of the law and the responses which should 
be made to it. 

State Response and Involvement 

Much of the impact which Chapter 622 has 
had upon Massachusetts schools and educators is 
directly due to the efforts of volunteers who 
worked to see that the law was implemented. 
These people gave advice and guidance to individ- 
uals who wanted to avail themselves of the 
protections of, the law. They served as catalysts in 
the process of creating new groups of advocates 
and talked about Chapter 622 to anyone who 
would listen. They aroused local school commit- 
tees, PTA's, teacher groups and Leagues of Women 
Voters. And they maintained continuous pressure 
upon the state agencies which could act in ways 
which would expand the potential of Chapter 622. 

The most desirable way the state could 
respond appeared to be an active acceptance of the 
responsibility for oversight of the law.*^^ This 



would require the state to assume the role of a 
compliance officer, defining the type of behavior 
which \Nau\6 conform with the law, assisting local 
school systems in their efforts to comply and 
imposing sanctions when voluntary compliance 
could not be obtained. Progress has been made 
toward this goal. New groups of people have been 
involved in the implementation of Chapter 622, 
adding further dimensions and perspectives to the 
law which might not have been achieved other 
wise. 

State Guidelines 

In Massachusetts a concerted and persistent 
effort^ ^ to make the state acknowledge its duty 
to provide guidance on Chapter 022 to the local 
school systems finally produced an Ad Hoc Com* 
mittee whose members, appointed by the Com^ 
missioner of Education, were asked to "develop 
policy guidelines for the implementation and 
enforcement of this legislation."^^ 

The committee was composed of proponents 
of the law, representatives of groups affected by 
the law, students, teachers and local and state 
administrators. The guidelines which were de- 
veloped by this committee took the natural step of 
moving beyond the guarantee of access in Chapter 
622 to considering the kinds of intentional and * 
unintentional barriers to access v/hich can exist in 
an educational setting. The proposed guidelines 
described the ways of removing those barriers. In 
addition they called for internal monitoring pro* 
cedures in an effort to ensure that deviations from 
desired norms would not pass unnoticed. The 
topics covered by the committee guidelines'^ 
included admissions policies, entry into courses, 
guidance practices, course content and materials 
used, and extracurricular and athletic activities. 

In March 1974, the Commonwealth's Board 
of Education agreed to accept and promulgate the 
guidelines drafted by the Ad Hoc Committee, but 
with one major change. The committee guidelines 
were designed to serve the functions of advising 
local school systems of the law and the terms of 
appropriate compliance with it, and of giving 
notice to the local agencies that the Board of 
Education was requiring and would enforce com* 
pliance with the legislative mandate contained in 
Chapter 622. The Board chose to accept the 
guidelines only for their advisory use, and voted to 
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delay for another year consideration of en- 
forcement mechanisms to operate within the 
Department of Education. 

As might be expected, the original pro- 
ponent groups raised strong objections to the 
nonmandatory character of the Board's guidelines 
(which the Board chose to call Recommenda- 
tions). More surprisingly, new voices joined in, 
most notably those of some directors of public 
school athletic programs. These people saw the 
strong committee guidelines as a tool to convince 
conservative school committees that increased 
athletic expenditures were necessary. The original 
form of the guideline on athletics set as a goal the 
equalization of expenditures "for male and female 
students, proportionate to their membership in the 
student body" in each category of athletic 
activity.^^ Because it is unlikely that a town is 
going to reduce the budget for boys' activities, 
assuming a constant level of participation, the 
probable consequence of an equalization require- 
ment will be a larger athletic budget, with the new 
money going to girls' sports. 

Another objector to the nonmandatory Re- 
commendations was the Massachusetts Com- 
mission Against Discrimination, which identified 
certain areas in which the Recommendations 
appeared to conflict with existing anti- 
discrimination laws administered by the agency. 
Teachers, administrators and guidance counselors 
within individual school systems also expressed 
reservations about the diminished impact which 
recommendations would have and noted the pos- 
sibility of confusion. Some members of the Ad 
Hoc Committee filed a formal objection to the 
Board's action. Despite all this activity, as of this 
writing, the guidelines remain Recommendations 
and continue to be phrased in nonmandatory 
terms. 

This disappointment is somewhat offset by 
the fringe benefits of the controversy: the event 
has served to swell the ranks of proponents of 
Chapter 622 and has encouraged the spread of 
information regarding the implications of the law 
and its accompanying individual right to sue. 
Significant public attention has focused on the 
Board of Education's commitment to review in a 
year the operation of the Recommendations and 
consider then whether to convert them into 
regulations. 

internal advances are also being made in the 



Department of Education as a result of Chapter 
622 and the momentum generated by the work of 
the Ad Hoc Committee. The goal is a system for 
providing advice and assistance to local school 
systems concerned with providing equal educa* 
tionai opportunities for boys and girls. Funds for 
two staff positions have been included in t.ie 
Department of Education budget for fiscal 197S. 
One person already at work is surveying system- 
wide practices and designing methods for initiating 
change. However, it still will be necessary to 
arouse a school system's interest in taking ad- 
vantage of the help being offered by the state, and 
thus it still will be necessary for students and 
parents to remain actively interested in whether 
and how the law is being implemented. 

Within the two years following its enactment 
then. Chapter 622 has been put to good use by 
public school students and parents. Appropriate 
institutional responses are occurring as well. Com- 
mitment to furthering the policies which underlie 
the law has been engendered to a degree that 
makes us confident that Chapter 622 will continue 
to make a difference in the operation of the public 
schools of the Commonwealth of Massachusetts. 
There is one further question to answer: what 
results has Chapter 622 achieved in vocational 
education in Massachusetts? 

Vocational Education 

The ultimate goal of the drafters of Chapter 
622-to expand occupational opportunities for 
women by expanding training opportunities for 
girls-still remains more of a hope than a reality. 
There are indications that vocational education 
practices are becoming less rigid« but not all 
vocational educators have recognized and publi- 
cized the new options which the taw makes 
available to students interested in being educated 
for employment.36 One new regional vocational- 
technical school, scheduled to open in fall 1974. is 
making active efforts to attract girls. Its facilities 
are planned with the expectation that at least 
forty percent of its enrollment will be female, a 
figure which is comparable to the percentage of 
females in the area work force.3*> 

Making vocational programs available to 
girls, however, is only the beginning. It is here that 
the affirmative efforts called for by the Ad Hoc 
Committee are truly needed. Girls who are inter- 
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ested in preparing themselves for jobs need to 
know that new fields are now open to them and 
that these opportunities are challenging, satisfying, 
remunerative and well within their capabilities. 
Beyond the tasks of specific guidance as to 
occupationdi choice is a great need that general 
information be provided to adolescent girls con- 
cerning the economic facts of life and what a 
female's realistic expectations about financial sup- 
port ought to be. 

Broadening Education Options 

The passage of Chapter 622 has turned our 
attention**^ to the possibility of varying the 
scheduling of vocational education for females, 
since it currently appears to be out of phase with 
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the actual needs of women in varying economic 
and family situations. We are thinking that pub- 
licly-supported occupational training for women 
when they need it-that is, when they are ready to 
permanently enter the labor force-is an option 
which needs greater consideration and exploration. 
The fact that we are now aware of the potential 
for changing the vocational education structure in 
order to better serve the needs of girls and women 
(and we are bringing this to the attention of 
others) illustrates another way in which Chapter 
622 is having a continuous and ever-widening 
impact upon education in the state. 

The consequences which Chapter 622 has 
had for vocational education in Massachusetts 
confirm our conclusion that legislation of this type 
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ought to be viewed, and vaiued, as a first step in a 
long and expanding process. Undoubtedly an 
access law is an essential beginning point. Those 
who wish to propose an access law should recog- 
nize that its major function will be to stimulate a 
great number and variety of spinoff activities. 
These efforts in turn will lead to a closer scrutiny 
of the educational structure itself to see whether it 
is equally well suited to the needs of both sexes. A 
formulation which permits individual enforcement 
seems to us most likely to produce these results, if 
an individual enforcement law can be used to 
generate a statewide agency response, the develop- 
ment of basic policies will proceed more quickly 
and the law will be likely to have more impact 
sooner. Even without the expanded implications, 
however, legislation such as Chapter 622 contains 
in itself the potential to produce real change in the 
schools, and to do so on behalf of those with 
unfulfilled and growing needs. 

Footnotes 



^ Mass. Acts & Resolves, 1971. ch 622, amending 
Mass. Gen Laws ch. 76. Sections 5 and 16. 

^ The full text of the law. following the 1971 
amendment, protects agamst discrimination ''on account 
of race, sex, color, religion or national origin." Both sex 
and national origin were added to the list of protected 
charactenstics by the 1971 legislation. 

^ The idea for the meeting originated with author 
Heaty and Martha Davis, both of whom were then 
working at Massachusetts Law Reform Institute, an 
OEOsponsored agency responsible for statewide te9ai 
services nrojects 

^ 1968 Statistics on Boston's Population, Action 
for Boston Community Development, Inc.. Boston. Mass. 

^ Mass. Gen. Laws ch. 76. 

^ This provision, which appears as Section 1 of the 
chapter, was probably intended to fix and limit rights 
rather than to extend them; that is, its purpose is to 
identify the pupils which the local munlctpality must 
provide educational services for, and by doing so, to make 
it clear that no one outside the described geographical 
boundaries has any entittement. 

^ Mass. Acts & Resolves, 1855. ch. 256. 

^ Mass. Gen. Laws ch. 76. Section 16. 

^ In only two of the fully reported cases arising 
under Section 16 of Chapter 76 has the plaintiff 
prova»led. In the first of these, Morrison v. City of 
Lawrence. 181 Mass. 127, 63 N.E. 400 (1902). 186 Mass. 
456. 72 N E 91 M906). the student was accused by the 
principal of the high school of inciting other students to 
wrtte articles for a locai newspaper which were critical of 
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the principal. The newspaper was published by the 
student's father. Eventually the student was expelled and 
an action was brought to recover damages. The jury found 
in the student's favor but the Supreme Judicial Court 
ordered a new trial on the ground that the trial judge 
erroneously refused to instruct the jury to disregard 
evidence of the costs of attending school elsewhere (since 
the student did not show these to be personally incurred 
by him). At the second trial the jury returned a verdict 
'or the sum of S750 and this time defendant's exceptions 
were overruled on appeal. Carr v Inhabitants of Dighton, 
229 Mass. 304, 1 18 N.E. 525 (1918), involved suspension 
of three children in a family on account of head lice, 
followed by an unsuccessful effort by their parent to 
obtain a hearing. The jury found for the plaintiffs, 
apparently concluding on the particular facts that the 
exclusion from school was not made in good faith, and 
awarded each child $100. The verdicts were upheld on 
appeal . 

A variation of the bathroom argument was 
made in the subsequent legislative session when bills 
designed to save all-male Boston Latin School from 
Chapter 622 wore being considered. The contention was 
that the Latin School building couldn't accommodate 
females because there weren't enough of the "right kind" 
of facilities. See note 28 infra. 

In 197^^ »he 240-member Massachusetts House 
of Representatives (the largest in the country) contained 
four won>en. 

Of the schools responding, 19 reported them- 
selves as admitting only boys and 4 as admitting only 
girls. 57 of the responding schools refused to permit boys 
to take home economics courses. 52 of them refused to 
permit girls to take shop courses. 86 of the 117 
coeducational schools furnishing Information to the sur* 
vey reported that they provided more athletic oppor- 
tunities for boys than for girls whereas 9 of these had 
more athletic opportunities for girls than for boys. 

Testimony of Regina Healy before the Joint 
Committep on Education of the Massachusetts legislature, 
March 1971. 

?rith of Boston's major newspapers reported the 
Governor's action in signing the Bill into law. The Herald 
report included a statement from Speaker Bartley's office 
that the legislation was designed primarily to open to girls 
vocational opportunities traditionally limited to boys, 
followed by the Associate Commissioner for Vocational 
Education's comment that he didn't expect the law to 
have a major impact since "it will simply confirm what 
many schools are already doing." Boston Herald, Aug. 10, 
1971. 

The controlling statutory provision is found in 
Mass. Gen. Laws ch. 15, section 1G, the section describing 
the responsibilities of the State Board of Education. One 
paragraph of that section reads* 

The board shall see to it that all school 
committees comply with all laws relating to 
the operation o^ the public schools and m 
the event of noncompliance the commis* 
sioner of education shall refer all such cases 
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io the attorney general of the comnnon- 
weaith for appropriate action to obtain 
compitance. 

A second string to the Board's bow is provided by an 

earlier paragraph in the same section: 

The board may withhold state and federal 
funds from school committees which fail to 
comply with the provisions of law relative to 
the operation of the public schools or any 
regulation of said board authorized in this . 
section. 

State educational agency enforcement does appear to be 
an appropriate means of obtaining compliance with 
statewide policies on the part of operating educational 
systems which are subiect to local control. Mass. Gen 
Laws ch. 40, Section 1 requires every town at its annual 
meeting to elect specified town officers, including menv 
bers of the school committee. The duties of a school 
committee, as prescribed by Mass. Gen. Laws ch. 71, 
Section 37, are "to have general charge of ail the public 
schools. ..." 

Mass. Gen. Laws ch. 15, Section 1G, quoted in 
note 15 5up/9. 

The Massachusetts Board of Education has used 
its withholding power in its efforts to enforce the state's 
racial imbalance law. Schooi Committee of Springfield v. 
Bd of education, Mass. Adv. Sh. 1543 (19721 ; see also 
School Committee of Boston v. Bd, of Education, Mass. 
Adv.Sh. 161 (19731 at 16M62. 

For example, the 1973 school budget for the 
Town of Lexington called for a total outlay of 
$11,919,667. Actual expenditures for the year amounted 
to $11,353,981.06. State, reimbursements came to 
$2,311,887.82, or approximately 20% of the total. Thus 
80% of the cost of its schools was being paid by the 
town's inhabitants through real estate taxes. 

These involved a Board mandate that kinder- 
gartens be operated in all communities and a legislated 
requirement that public schools make lunches available to 
their students. 

Limited waivers of both the kindergarten re- 
quirement and the school lunch requirement were given 
upon an adequate showing of hardship. 

An apparent example of this is the requirement, 
frequently alluded to by physical education teachers but 
unheeded otherwise, that "(p)hysicdl education shall be 
carried on daily for all pupils in the public schools 
"Mass. Gen. Laws ch. 71, Section 3. 

No agency of this type exists in Alabama, 
Arkansas, Georgia, Louisiana, Mississippi, North Dakota, 
South Carolina or Virginia. Tennessee has a commission 
which has no enforcement powers and Florida, North 
Carolina and Texas have agencies with extremely limited 
jurisdictions. 

The Massachusetts legislature is currently con- 
sidering a bill (H.3305I to give the Massachusetts Commis- 
sion Against Discrimination broader jurisdiction over 
complaints of discrimination in the public schools which 
will be concurrent with the jurisdiction of the courts to 
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hear Chapter 622 complaints. The MCAD is itself actively 
seeking this responsibility, and personnel changes in the 
agency since 1970 (not the least of which is the 
appointment of author Healy as a Commissioner) make it 
probable that these additional powers, if given, would be 
energetically exercised. 

See the paragraphs of Mass. Gen. Laws ch. 15, 
Section 1G quoted in note \ %$upni 

This is the position toward which post- 
enactment responses to Chapter 622 appear to be moving, 
as suggested //7^ri9. 

2^ The first broadly circulated report on sexism 
and public school policies and practices appears to have 
been Dick and Jane as Victims, a study of children's 
readers done by women in Princeton, New Jersey (who 
later organized themselves as Women on Words and 
Images), first published in 1972. Studies of school 
systems were done that same year in Ann Arbor ("An 
Action Proposal to Eliminate Sex Discrimination in the 
Ann Arbor Public Schools," March 1972), and New York 
City ("Report on Sex Bias in the Public Schools"). 
Following these, a number of women's groups, teacher 
groups and individuals came out with collections of 
materials, studies and action plans for eliminating sex-role 
stereotyping in the schools. A good listing of these is 
found in Sexism in education (3d ed., Sept. 25, 1972), 
Emma Willard Task Force on Education, University 
Station Box No. 14229, Minneapolis, Minnesota 55414. 
[See also "Kalamazoo: A Model for Change" by Carol 
Ahlum in thij issue.] 

There have been exceptions in which consider- 
able pressure has been required in order to move 
recalcitrant school officials as well as occasions in which 
the victory won has been somewhat hollow. An example 
of the latter occurred with the Natick, Massachusetts 
school system, when the principal of a junior high school, 
following a girl's complaint about nonaccess to a shop 
course, agreed to admit her and to inform all the girls in 
her class about the existence of these Chapter 622- 
mandated opportunities. He did so by means of the 
following bulletin, quoted here in full: 

WILSON JUNIOR HIGH SCHOOL 
NATICK, MASSACHUSETTS 01760 



January 3 1, 1973 



Dear Parents, 



Your daughter has requested to take Woodworking 
and Art Metal this second semester instead of Home 
Economics. Although there is already a class of boys 
taking the industrial arts course, we wilt attempt to put in 
a few girts. 

We want you to realize that your daughter will be 
given the same course as the boys. It will involve learning 
the various skills needed in working with v^ood and with 
metal. Some power machines will also be used. 

We have not had seventh grade girls in this class 
before and we want your full understanding of what is 
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expected, if you honestly feei that your daughter will 
benefit more from this class in Woodworking and Art 
Metal than in Home Economics, please check number "1" 
below. If you want your daughter to stay in Home 
Economics, check number "2". 

Yours truly, 

Harve 6. Lemaire 
Principal 

CHECK ONE PLEASE RETURN ON 

THURSDAY, FEBRUARY 1, 1973 

1. I understand that my daughter will have to 
follow the same course as the boys. I agree that 
she should take Woodworking and Art Metal. 

2. 1 have decided that my daughter should stay in 
Home Economics. 



Signature of Parent 
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Untti September 1972, only boys were per- 
mitted to attend Boston Latin School, the city school 
system's elite school for the academically talented. Girls 
with similar abilities were educated at Girls' Latin School. 
The Boston Latin building can accomodate 3,000 stu- 
dents while the Girls' Latin factUty is sufficient for only 
1,500 students, and thus each year a fewer number of 
girls were given this educational opportunity. Since girls 
did as well, or better, on the entrance exam for the Latin 
Schools, the smaller number of fennate admittees to the 
program was obtained by requiring girls to achieve a 
higher exam score than boys. For the precise facts of the 
Latin Schools, and a ruling as to the constitutionality of 
these admissions practices, see Bray Lee, 337 F. Supp. 
934, 937 (D. Mass. 1972), in which the Court held that 
"the use of separate and different standards to evaluate 
the examination results to determine the admissibility of 
boys and girls to the Boston Latin schools constitutes a 
violation of the Equal Protection Clause of the Four- 
teenth Amendment, the plain effect of which is to 
prohibit prejudicial disparities before the law. . . . t fur* 
ther find that on the basis of ths record of this case 
female students seeking admission to Boston Latin School 
have been illegally discriminated against solely because of 
their sex, and that discrimination has denied them their 
constitutional right to an education equal to that offered 
to male students at the Latin School." 

The Bray decision doesn't reach the question of 
whether Boston could maintain the Latin Schools as 
smc'.e*sex schools if the admissions policies were the same 
for both sexes. Chapter 622, which became effective 
while Bray was pending, would prohibit this solution 
because of the inequities between the physical facilities 
and the programs offered at th two schools. Recognizing 
this, the supporters of an all-male Boston Latin mounted 
a vigorous campaign to exempt the Latin Schools from 
the operation of Chapter 622. In the 1972 legislature a 
number of bills intended to accomplish this were intro- 
duced. Fairly typical was the one sponsored by the 
Boston Student Advisory Council, which proposed to add 
a "grandfather clause" providing that "(alny school 



which on January first, nineteen hundred and seventy 
one, was operated as a school segregated on the basis of 
SOX may continue to operate on such basis." The battle 
over these btlt^'^ was a long and hard one. The Headmaster 
of Boston Latin circulated an appeal to the parents of his 
students to communicate their support for the exemption 
to the Chairman of the Joint Education Committee, 
telling them "We're at Armageddon. The future of the 
Boston Latin School is in your hands." Although the 
Education Committee stood firm, and reported the 
exemption bill (H.3699) out unfavorably, the House 
overturned the adverse report by a vote of 141 to 75. 
Fortunately, the Senate failed to concur. Even ther^ the 
debate was not over, since the avenue of home rule 
legislation (affecting only Boston) was still open if 
Boston's City Council and Mayor would approve. Fot* 
lowing a stormy City Council hearing, a bill was approved 
which would permit the Latin Schools to continue 
separately upon a showing of equality in admissions 
standards and in the quality of the educational programs 
and proof of eciucationalty sound reasons for the segrega- 
tion. This effort was not approved by Mayor Kevin White, 
an action which was tantamount to a veto. As a result 
girls crossed the threshold at Boston Latin School in 
September 1972. 

9Q 

Minutes, Lexington School Committee, March 
14, 1974, on file at the School Administration Building, 
Lexington, Massachusetts. 
2^ See note \b supra. 

Although a few individuals had doggedly per- 
severed on this course since Chapter 622'$ passage 
needed impetus was provided by a statewide conference 
on Chapter 622 held March 24, 1973. The idea for this 
conference came from Mayor Kevin White's Office of 
Human Rights. Major credit for making It a reality must 
be given to Geraldine Pleshaw, a member of the Office for 
Human Rights staff and ultimately the Chairwoman of 
the Ad Hoc Committee described infra at note 32. A 
central recommendation of the conference, followed up 
on by its organizers, was that guidelines for Chapter 622 
should be issued by the state. 

39 

Letter to invited participants from Gregory t. 
Anrtg, Commissioner of Education, dated June 22, 1973. 

"Recommendations Pertaining to Access to Equal 
Educational Opportunity," March 11, 1974, prepared by 
the Ad 'Hoc Committee for Chapter 622 and considered 
by the Massachusetts Board of Education at its March 
26, 1974 meeting. 

id. Paragraph 6,c. 

''^Much of the recruitment material used by 
existing schools has not been revised, and in some 
instances the course listings continue to be labeled "for 
boys," "for girls" or "for boys and girls." 
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Greater Lowell Regional Vocational-Technical 



High School, located in Lowell, Massachusetts. 

We have received a grant from the National 
institute of Education to produce a case history of 
Chapter 622 as an effort to redirect vocational education 
in Massachusetts through the use of the legislative process* 
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Kalamazoo: 
A Model for Change 



by Carol Ahtum 



The superintendent of schools in Kalama- 
zoo, Michigan has made one of his performa;ice 
objectives the elimination of sexism in the Kalama- 
200 schools and has directed all school personnel 
to take this goal as one of their objectives. The 
superintendent does not view these goals as rhe- 
torical: all administrators and teachers are required 
to keep descriptive records about their plans arid 
progress in eliminating sexism. 

Beginning in fall 1973, Kalamazoo's elemen- 
tary school teachers countered sex stereotyping in 
a newly purchased Houghton Mifflin reading pro- 
gram by using a supplementary book-length col- 
lection of revisions to their teachers' guid^^s, 
entitled Recommendations for Eliminating Sex 
Discrimination in the Reading Program. This col- 
lection was devised by an administration com- 
mittee of teachers, administrators and parents. 

Since spring 1973, all books and audio-visual 
materials are being evaluated by the Kalamazoo 
School Instructional Media Department before 
purchase to ensure the acquisition of nonsexist 
and nonracist materials. The guidelines used in this 
evaluation were developed by the system itself 
under the direction of the Media Director in 
charge of the system's libraries and the audio- 
visual department. 

These developments in the city of Kalama- 
zoo are uniqUv'^ in public education. How did it 
happen and why? I spent a week in Kalamazoo 
talking with both educators and citizens to find 
out. 

Carol Ahlum is a staff member of The 
Feminist Press. For the past two years she has 
been compiling feminist high school resource 
materials and teaching in sen/ice courses for teach- 
ers about sexism in schools. 
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CSSD History 

At a school board meeting in the fall of 
1971, a former school board member was rebuffed 
when she proposed that the board seriously 
consider the existence and implications of sex 
discrimination in the Kalamazoo schools. The 
speaker was told that if sex discrimination was 
indeed a problem she should return with documen- 
tation. Members of the strong women's movement 
in the city accepted the challenge and /^^turned to 
the next school board meeting with a slideshow on 
sexism in the elementary reading series (Scott, 
Foresman) then in use in the Kalamazoo schools. 
This presentation and the presence and support of 
over thirty women prompted the school board to 
create the Committee to Study Sex Discrimination 
in the Kalamazoo Schools (CSSD) in December 
1971. The board also appointed a chairperson who 
in turn sought out interested people to join the 
ranks of CSSD. 

From its beginning CSSD saw its goal as 
introducing mechanisms into the system whereby 
school personnel themselves would develop their 
own strategies for eliminating sex discrinr.ination. 
After eighteen months of studying major aspects 
of the school system (personnel, physical educa- 
tion, elementary textbooks, selected high school 
courses, student-oriented issues), CSSD task forces 
produced five well-documented reports that in- 
cluded comprehensive short and long-range recom- 
mendations to the school system. 

After the completion of each report, the 

(g) The Feminist Press. This article is based 
on an article originally published in the Women's 
Studies Newsletter, a publication of The Feminist 
Press, Box 334. Old Westbury, New York 1 1568. 
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From Tigers, Houghton MiffUn Reading Program. Copyright (c) 1974 by Houghton Mifflin Company. Used 
by permission. 
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task force leader and other CSSD members 
initiated a meeting with the superintendent and 
the school administrator directly responsible for 
each educational area under examination. They 
discussed the findings of the reports and possible 
mechanisms for implementation of the recom- 
mendations. 

Of course, CSSD hoped that its reports and 
especially its recommendations would lead the 
school system to initiate needed changes. But it 
also recogni2ed that reports and recommendations 
tlone do not bring about actual change. As one 
committee member told me, the system acts when 
it is forced to. 

The group now has a core of about twenty 
members, mostly mothers of school age children, 
and in over two years CSSD has involved up to 
two hundred people in some aspect of its work. 
Two women administrators from the school 
system are associated with the committee, initially 
as designated liaisons between the school system 
and CSSD. and subsequently as participating com- 
mittee members. 

Direct Action 

Despite the fact that CSSD was officially 
created and sanctioned by the school board, the 
relationship was at times a tense and difficult one. 
In May 1973 the school board decided to purchase 
a Houghton Mifflin elementary reading program to 
replace the Scott. Foresman program. Explaining 
that the proposed new series exhibited the same 
blatant sex stereotyping as the series then in use. 
CSSD asked the board to exert its consumer power 
to say "no" to any publisher who produced and 
promoted sexist educational materials. Since there 
were no available nonsexist elementary readers, 
the committee suggested that the board buy 
supplementary materials to enable the system to 
devise its own nonsexist reading program. This had 
been one of CSSD's original recommendations in 
the report of the elementary textbook task force, 
released to the school board in February 1973. 

CSSD warned the school board in writing 
that if it proceeded with the purchase. CSSD 
would file a complaint of sex discrimination under 
Title IX of the Educational Amendments of 1972. 
the one federal law that prohibits sex discrimina- 
tion in public elementary and secondary schools. 
When the school board failed to alter its decision 



to purchase the Houghton Mifflin reading pro- 
gram. CSSD filed the complaint (consisting of a 
one page letter and a four page analysis of sex 
stereotyping in the Houghton Mifflin readers) with 
Cdsper Weinberger, Secretary of the Department 
of Health. Education and Welfare. The complaint 
contends that the projected five-to-seven year use 
of blatantly sex-stereotyped readers will detri* 
mentally affect Kalamazoo children. 

Using classic examples of feminist analysis of 
children's books, the complaint reported that the 
reading program: 1) does not recognize the actions 
and achievements of women (only a few famous 
women are mentioned, while famous men are 
included throughout); 2) does not show the same 
respect for women and girls as it does for men and 
boys (the pronoun "he" is introduced in the first 
preprimer; "she" in the third); and 3) assigns 
abilities, traits, interests and activities on the basis 
of male or female stereotypes (men are portrayed 
in a variety of work roles, while women are 
portrayed in the typical three: teacher, nurse and 
mother), HEW has not acted on the Title IX 
complaint because the proposed guidelines have 
not been finalized. 

While the outcome is far from clear, the 
mere filing of the complaint has been significant 
for nonsexist education generally and for the 
Kalamazoo schools specifically. The Kalamazoo 
CSSD has emerged as a nationally recognized 
feminist citizens' group that has begun to hold its 
school system accountable for the problem of 
school sexism. As the CSSD chairperson said. 
CSSD filed the complaint "to be supportive of 
other sisters [and] to give others a model of what 
can be done." 

Response and Impiementation 

The pressure of the complaint has spurred 
the school administration to develop mechanisms 
for eliminating school sexism. The creation of the 
Materials Review Committee (MRC) is one 
example of administrative reaction. Set up at the 
suggestion of the central adnninistration and 
sanctioned by the school board for the purpose of 
reviewing the new reading program for sex bias, 
this group consists of teachers, administrators and 
four CSSD feminists. It met during the summer of 
1973 and produced the book length collection of 
revisions to the teachers' guide nnentioned at the 
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beginning of this article. The introduction to this 
colleciion explains that theMRC "recognised that 
nothing could be done with students' editions 
[i.e., the basal readers] but endeavored to achieve 
appropriate representation of and balance in the 
portrayal of sex roles in the teachers' guides, 
especially in those portions of the lesson plan in 
which exercises were to be read and written on the 
chalk board by the teacher." 

The Houghton Mifflin Publishing Company 
has certainly been affected by the complaint. John 
Ridley, editor* in*chief of the company's reading 
and language arts department, flew to Kalamazoo 
last summer to hear MRC's criticisms of sex bias in 
the reading program firsthand. This editor per- 
ceived the potential economi'^ consequences of 
school systems' using their consumer power to 
pressure publishers to eliminate sex stereotyping 
from educational materials. The Kalamazoo Media 
Director, a co-chairperson of the MRC, reported 
that Mr. Ridley left Kalamazoo with plans to 
educate his own staff about sex-role stereotypes in 
children's textbooks. Hougton Mifflin will also 
incorporate a number of the MRC's revisions in its 
yearly cosmetic changes of the teachers' guide. 

One elementary principal, specifically as a 
result of his participation on the MRC, has become 
one of the district's staunchest converts to the goal 
of nonsexist education. He explained to me that 
he had accepted the appointment to the com- 
mittee with a joking attitude; he had not con- 
sidered sex bias a significant issue. In speaking 
about the influences that changed his attitude, the 
principal pointed to the committee's interchange 
of ideas during its item by item examination of the 
teachers' guide and its development of non- 
stereotyped alternatives. Understanding the pro- 
cess that influenced his own attitude change, he 
decided to create a simitar learning environment 
for his teaching staff. When Kalamazoo elementary 
principals were directed to meet with teachers in 
school-wide in-service meetings to discuss sex 
stereotyping and introduce the prescribed revisions 
to the teachers' guide in fall 1973, this principal 
used the record of nonsexist children's songs. Free 
to be You and Me by Mario Thomas, to initiate 
discussion. With the help of the schooJ librarian, 
he then worked with teachers in small groups to 
discuss item by-item a sample of the prescribed 
revisions; he hoped through this process to re- 
plicate his own experience. 

O 
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The Director of Secondary Curriculum is 
also, as a result of CSSD's recommendations, 
acting on her awareness of sexism. As a black 
woman who has been incorporating nonracist 
attitudes and materials into curricula, she ex- 
plained that sexism has "existed far too long." She 
welcomed CSSD's work because it motivated her 
to implement changes that she knew were essential 
but which she had not yet taken the time to work 
on. Since last spring, she has met with her staff of 
instructional specialists and they in turn have 
begun the task of working with high school 
teachers to counter sexist attitudes and curriculum 
in their classrooms. By the spring of 1974, she was 
conducting department in-service meetings that 
systematically involved all high school teachers in 
workshops on sexism. 

Home Economics 

Admitting that until recently sexist elements 
in the secondary curriculum have escaped her 
scrutiny, the Director of Secondary Curriculum 
pointed to blatant discrimination in relation to 
home economics courses. In September 1973 the 
chairperson of CSSD found her junior high school 
daughter assigned to a girls' home economics class, 
indeed, CSSO discovered that in three out of five 
junior high schools seventh grade home economics 
was sex segregated by design. CSSD quickly 
arranged a meeting with school personnel, includ- 
ing the superintendent and the Vocational Edu- 
cation Specialist, to inform them that classes sex 
segregated by design are illegal under Title iXand 
also under the Michigan Public Accommodations 
Act; once again CSSD asked the school system to 
comply voluntarily with the law. 

In this instance, the system agreed. Letters 
were soon sent to parents announcing heme 
economics classes open to both sexes. In addition, 
the Director of Secondary Cirriculum set up a 
committee of home economics teachers to develop 
a new curriculum that will not only admit both 
sexes but also attract both female and male 
students to elect home economics courses. This 
administrator understands that junior high school 
students will not readily choose courses that until 
now have been considered only for the opposite 
sex. A new curriculum and the re-education of 
teachers are the significant mechanisms being used 
in Kalamazoo to implement a nonsexist home 
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economics program. It wilt also hiive a new name, 
probably "human ecology." 

Ongoing Activities 

As the Kalamazoo schools receive national 
recognition as a model school system moving 
toward nonsexist education, the citizens' group 
which has worked for over two years toward this 
development maintains that the changes now 
occurring are only a beginning. In a recent 
statement to the school board, while applauding 
the initiative of the Kalamazoo school adminis- 
trators, CSSD calls for the establishment of a 
systematic, long-term program: 

The committee recognizes that the 



administration and staff have achieved 
a higher level of awareness over the 
past two years and that certain steps 
have been taken to begin the process 
of eliminating sex discrimination in 
our school system. We take consider- 
able pride in the fact that it is the 
Kalamaioo public school system 
which is considered as the model for 
schools across the country, being na- 
tionally recognized for its leadership in 
bringing about the elimination of sex 
discrimination in public education. 
However, the pervasiveness of institu- 
tionalized sexism and its damaging 
effects on our young people mean that 





those beginning steps already taken 
must be expanded into a thoughtfully 
planned program to eliminate sex dis* 
crimination in our schools, with eval* 
uation and accountability as important 
a part of this program as any other. 
At last word, CSSO has not obtained the 
commitment asked for in the above statement. 
Indeed, at a fall 1973 school board meeting. CSSD 
was officially dismissed as a school board com* 
mittee. However, the superintendent still main- 
tains that the school system recognizes the im* 
portance of the committee's work and that he will 
continue to be as attentive to CSSO as to any 
community group interested in working with the 
schools on mutual goals. 

The MRC, another board committee, also 
seems officially to be disbanded; it has not met 
since it released the revision handbook to the 
teachers' guide. Some school administrators con- 
sider the job completed; they maintain that the 
MRC has eliminated sex bias from the reading 
program. On the other hand, while agreeing that 
the MRC Sr'iibstantially eliminated sexism from the 
teachers' guide, CSSO recognizes that the MRC has 
only begun to do the same for the entire reading 
program. And then, of course, materials in all 
other curriculum areas, aside from elementary 
reading, need attention. 

Regardless of its lack of official status, and 



now as a community group, CSSO continues its 
work. In January 1974, CSSD filed a second Title 
IX complaint, this time maintaining that "the 
absence of interscholastic sports for girts in the 
junior and senior high schools ... in the months of 
January, February and March 1974 constitutes 
discrimination under an education program re- 
ceiving Federal financial assistance within the 
meaning of . . . Title IX." This complaint set in 
motion still another round of negotiations be* 
tween the school system and CSSO. 

As CSSO focuses on specific issues, its work 
continues to be multi-level and multi-issue. It has 
been collaborating with the Kalamazoo City 
Teachers Association in the development and 
teaching of in service workshops for teachers on 
sexism in schools. A number of these workshops 
have already been held in the Kalamazoo Valley 
Intermediate School District (nine school sys- 
tems). And at the school system level, CSSO is 
negotiating with the superintendent for the writing 
of a practical but systematic program that will 
direct the Kalamazoo schools to make nonsexist 
education a reality. The Committee to Study Sex 
Discrimination in the Kalamazoo schools is hold- 
ing the system accountable for its already-stated 
performance objectives and now wants to see 
timetables and goals for how and when these 
objectives will be developed into a visible and 
measurable program of nonsexist education. 



Resource Materials 

The teachers' guide entitled Recommendations for Eliminating Sex Discrimination in the Reading 
Program ($4.00) and the five CSSO task force reports ($5.00) are distributed by the Kalamazoo Public 
Schools, 1220 Howard Street, Kalamazoo, Michigan 49001. 

The "Guidelines for A Positive, Non-Stereotyped Portrayal of Human Roles in Print and Non-Print 
Materials" is available from Lee Jameson, Media Director, Kalamazoo Public Schools, 1220 Howard Street, 
Kalamazoo, Michigan 49001. 

The final report by CSSO on the Houghton Mifflin readers documenting the Title IX complaint will 
soon by published by the Women's Commission of Michigan. The Women's Commission is also preparing a 
publication entitled "Sex Stereotyping in Textbooks." Women's Commission, 230 North Washington 
Avenue, Lansing, Michigan 48933. 

For further information about the work of CSSD, contact: Jo Jacobs, 732 Garland, Kalamazoo, 
Michigan 49001 (616) 345-5853. 
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SEX 

DISCRIMINATION 



HIGHER ADMISSIONS STANDARDS FOR 
GIRLS FOUND DISCRIMINATORY 

herkelman v. San Francisco Unified School Dis- 
trict, No. 731686 (9th Cir., July 1, 1974) 
(Clearinghouse No. 6583). 

In examining the admissions policies of San 
Francisco's elite academic high school, the Court 
of Appeals for the Ninth Circuit addressed two 
issues: 

(1) May such a school apply higher ad- 
mission standards to females than to 
males in order to maintain an equal 
sex ratio? 

(2) May such a school base admissions on 
previous academic achievement when 
the result is a significantly lower ac* 
ceptance »'ate for black, Spanish- 
surnamed and poor siudents? 

San Francisco maintains eleven public high 
schools. Seven are comprehensive, three meet 
various special needs and Lowell High School, 
enrolling approximately 15 percent of the dis- 
trict's high school students, offers a college prepar- 
atory curriculum. Although admission to Lowell 
is based upon previous grade point averages, the 
cutoff point for females has traditionally been 
higher than for males. (It was estimated that if the 
same cutoff point were used for both sexes, 60 
percent of those admitted would be female.) 
Despite a special minority admissions program, 
with a lower cutoff point, the percentages of 
black, Spanish surnamed 3nd poor students ad- 
mitted were substantially below the percentages of 
these students in the entire system. The plaintiffs 
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also asserted that, relative to Lowell, students at 
other high schools were deprived in terms of 
teachers, financial resources, stigmatization, lower 
teacher expectations leading to self-fulfilling stu- 
dent performance, and the absence of intellectual 
stimulation and motivation generated by the 
higher achieving students at Lowell, 

Holding that vhe challenged policies were 
within the proper exerciso of school district 
discretion, the district court rejected plaintiffs' 
allegations of racial, ethnic, economic and sexual 
discrimination, as well as the allegation that the 
existence of a separate academic high school is in 
itself unconstitutional. (The latter claim was aban- 
doned by plaintiffs during the appeal.) 

In reviewing the allegation of sex discrimina- 
tion, the court of appeals cited Supreme Court 
decisions in Reed v. Reed, 404 U.S. 71, 92 S.Ct. 
251. 30 L.Ed.2d 225 (1971), and Frontiero v. 
Richardson. 411 U.S. 677, 93 S.Ct. 1764 (1973), 
for the proposition that sex classifications must be 
examined with more care than is usually applied 
under the traditional "rational relation" test, 
without determining whether the "strict judicial 
scrutiny" applicable to "suspect classifications" is 
appropriate. (The court did not mention Kahn v. 
Shevin, 94 S.Ct. 1734 (1974), and Geduldig v. 
Aiello, 94 S.Ct. 2485 (1974), which raise strong 
questions about the current Supreme Court view 
of sex classifications.] Under this framework, the 
court of appeals found that the difference in 
admissions standards could not be justified. It 
found no support for the assertion that an equal 
ratio is required for good education. The evidence 
that females get better grades in early school years 
but that males catch up in high school was 
declared inconclusive. The court noted that if the 
program at Lowell were conducted within a 
comprehensive high school and not in a separate 
building, the differential admission standards 
would violate Title IX of the 1972 Education 
Amendments outlawing sex discrimination in ed* 
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ucation. (20 U.S.C. Sec. 1G81 et seqj 

The holding on female admissions is similar 
to the decision in Bray v. Lee, 337 F. Supp. 934 
(D. Mass. 1972), outlawing a higher cutoff point 
for females on an admissions test for Boston's elite 
academic high schools. In that case, however, the 
separate standards were used to maintain male 
enrollment at twice the si^e of female enrollment 
because ot the smaller capacity of the separate 
female facility. 

In looking at the claims of racial and ethnic 
discrimination, the court first found no evidence 
of discriminatory intent. That, nevertheless, did 
not end its inquiry: 

However, if an admission standard 
opercites in fact to exclude a dispro- 
portionate number of black and 
Spanish American students from 
Lowell, the court has a duty to test 
the constitutionality of that standard. 
Where a nonsuspect classification (past 
academic achievement) is alleged to 
operate to the detriment of a disad- 
vantaged class or classes (black and 
Spanish- American students), neither 
"strict" nor "minimal" scrutiny pro- 
vides useful guidance as a standard of 
review. The task is to examine the 
school district's assertion that the stan- 
dard of past academic achievement 
substantially furthers the purpose of 
providing the best education possible 
for the public-school students in the 
district. (Emphasis added.) 
The program and policies at Lowell were held to 
meet this test. The court said that Lowell provides 
opportunities to students with special qualifica- 
tions and needs which financially could not be 
provided at every school and that the admissions 
policy substantially furthered that purpose. It 
stated that students enrolled at the comprehensive 
high schools were not denied a quality education 
nor stigmatized or subjected to psychological harm 
because of policies regarding Lowell. 

The court then disposed of the claim of 
discrimination against poor students by declaring 
that low* income persons have no greater status 
under the equal protection clause than racial 
minorities. 

In accepting the school district's justification 
and stating that "the classification here is based 



upon past achievement impartially measured," the 
opinion does not look into the possibility of some 
school district responsibility for lower achieve* 
ment records of black, Spanish-surnamed and poor 
students. In particular, it does not address plain- 
tiffs' claim that the education offered at elemen* 
tary and junior high schools with predominantly 
black, Spanish-surnamed and poor students is 
iriferior. Compare Gaston County v. United 
States, 89 S.Ct. 1720 (1969) (literacy qualifica- 
tions for voting improperly carried forward past 
discrimination in operation of school system). In 
accepting the argument for the value of such a 
program in best meeting the needs of high- 
achieving students, the opinion also fails to discuss 
plaintiffs' contention that performance at the one 
comprehensive high school where large numbers of 
students eligible for Lowell choose to remain is 
actually higher than at Lowell. 

Plaintiffs are represented by Susanna 
Martinez and Kenneth Hecht, Youth Law Center, 
693 Mission St., 2nd Floor, San Francisco, Calif. 
94105(415)474-5865. 
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COURT REJECTS MOTION TO DISMISS 
FOR MOOTNESS IN HANDICAPPED 
EXCLUSION CASE 

Colorado As^ciation for Retarded Children v. 
Colorado, C.A. No, C-4620 (D. Colo., filed Dec. 
22, 1974), motion to dismiss for mootness denied 
June 14, 1974. 

[A summary of the complaint and an earlier 
ruling refusing to dismiss for failure to state a 
claim appears in 15 Inequality in Education 88.) 

Plaintiffs are handicapped children who have 
been excluded from school or are threatened with 
exclusion. In this statewide class action, they 
allege Fourteenth Amendment violations, and seek 
access to free public education and procedural 
safeguards. Defendants moved to dismiss for moot- 
ness based upon an amendment to Colorado law 
which advanced the deadline for local systems to 
implement plans for educating all handicapped 
students from July 1, 1976 to July 1, 1975. 

The three-judge court rejected the mootness 
claim for two reasons. First, it noted that the 
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iegistdture had previously established deadlines 
which were not fulfilled or which were delayed: 
In the light of the irregular and de- 
layed implementation of legislation in 
the essential area of education for 
handicapped children, we are of the 
view that this case is not moot. The 
mere enactment of legislation without 
actual implementation does not render 
substantial legal questions moot. 
Second, the court relied upon "plaintiffs' 
claims for compensatory relief for past exclusions 
of handicapped children from school programs," 
Thus, plaintiffs sought "relief beyond that man- 
dated in the [state law] ." 

For related cases, see Harrison v. Michigan, 
350 F. Supp. 846 (E.D. Mich., 1972) (case moot), 
and Panitch v. Wisconsin, C.A. No. 72-C-461 (E.D. 
Wis., Feb. 19, 1974) (rejecting mootness claim). 



CORPORAL 
PUNISHMENT 



STUDENT'S AND PARENTS CONSTITUTIONAL 
RIGHTS RECOGNIZED IN VIRGINIA 
CORPORAL PUNISHMENT CASE 

Mahanes v. Hall, C.A. No. 304-73-R (E.D.Va., May 
16, 1974). 

The rights of both students and parents in 
the administration of corporal punishment have 
gained significant recognition in a Virginia federal 
district court decision. 

While stating that there was no indication 
that corporal punishment served any useful pur- 
pose in the learning process or in improving 
discipline. Judge Robert R. Mehrige, Jr. held that 
the Virginia statute authorizing its use did not on 
its face violate the Eighth Amendment prohibition 
against cruel and unusual punishment. Neverthe* 
less, the court declared that the ten^year old 
student's right to due process under the Four* 
teenth Amendment was denied by the absence of 
notice and a fair hearing prior to the administra- 
tion of the punish m9nt. The decision thus marks 
the first time that a student's constitutional rights 
have been recognized in a corporal punishment 
case. 
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The Judge further held that the failure to 
obtain consent for the punishment from the 
student's mother violated her parental rights. In 
requiring actual consent, the ruling goes beyond 
the opinion in Glaser v. Marietta, 351 F.Supp. 
555 {W.D.Pa. 1972), which held that corporal 
punishment cannot be administered when a parent 
has specifically requested that it not be used. 

A jury awarded the student $200 in dam^ 
ages. The judge added $10 for the student's 
mother. 

Attorney for the plaintiffs is Sy DuBow, 
American Civil Liberties Union of Virginia Foun- 
dation, Suite 402, Heritage Building, 10th and 
Main Streets, Richmond, Virginia 23219 (804) 
649-3415. 



USE OF CORPORAL PUNISHMENT MAY BE 
CRUEL AND UNUSUAL 

Bramlet v. Wilson. 495 F.2d 714 (8th Cir. 1974). 

In another corporal punishment case, a 
district court's granting of a motion to dismiss the 
complaint was reversed by the Eighth Circuit. 

Plaintiffs allege that corporal punishment as 
administered in Gentry, Arkansas public schools if 
cruel and unusual punishment and, as in Mahanes, 
that it is administered in violation of due process 
and parental constitutional rights. 

Noting that dismissal is proper only when 
plaintiffs allegations present on their face some 
insuperable bar to relief, the court of appeals 
stated that infliction of excessive amounts of 
corporal punishment may constitute cruel and 
unusual punishment. It was therefore unnecessary 
to determine whether corporal punishment is 
unconstitutional per se in order to find that 
plaintiffs had stated a claim upon which relief 
could be granted. Further, the court held that the 
school superintendent and individual school board 
members are proper parties under the Civil Rights 
Act (42 U.S.C. Sec. 1983) and can be sued for 
allegedly instituting and maintaining a policy 
v^fhich fosters the administering of cruel and 
unusual punishment. 

Plaintiffs are represented by W. Rudy 
Moore, Wade, McAllister, Wade and Burke, P.O. 
Box 1000, Fayetteville, Arkansas 72701 (501) 
52M411. 
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STUDENT RIGHTS 

STUDENT CANNOT BE PI SHED 
FOR MISCONDUCT OF PARENT 

St Ann V. Pdiisi, 495 F. 2d 423 (5th Cir. 1974). 

The Fifth U.S. Circuit Court of Appeals has 
found a school regulation permitting students to 
be punished for the misconduct of their parents 
towards teachers unconstitutional, on substantive 
due process grounds. The case involved a mother 
who struck an assistant principal during an argu- 
ment about the three-day suspension of her son. 
The next day, both of htjr children were suspended 
pursuant to the Parish School Board Regulation 
XIX which provided, inter alia: 

Should the principal or teacher be 
called to account or reproved in an 
offensive manne; ... by a parent or 
guardian, the child or ward of such 
parent or guardian shall, by reason of 
such conduct, be liable to suspension 
or other punishment. Said suspension 
or other punishment shall not be made 
until after the parent or guardian has 
refused to make proper amends. 
The principal recommended that the suspensions 
be for an indefinite period. 

Ms. St. Ann sued in federal court for an 




iniunction against implementation of Regulation 
XIX and monetary damages. The district court 
dismissed the suit, upholding the regulation as 
within the school's discretion in order to maintain 
discipline. In a 2-1 decision, the court of appeals 
va' »^d the dismissal order as to the minor 
children (but affirmed as to individual claims by 
Ms. St. Ann) and remanded the case for a 
determination on monetary damages. 

The court held that the regulation impinged 
on "a fundamental element in the American 
scheme of liberty," the traditional notion that one 
is punished only for his own acts or omissions and 
not someone else's. While this concept is not 
mentioned in the Constitution, the court found 
support for its position in various Supreme Court 
cases.^ The court ruled that the infringement 
could only be justified by a weighty showing. 
"Hwiving established a significant encroachment 
upon a basic element of due process, the state, in 
order to justify this encroachment, must satisfy a 
substantial burden." [495 F. 2d at 423; em.i'hasis 
in original; footnote omitted.] 

The court concluded that the system failed 
to satisfy this standard. Although school officials 
argued that the regulation promoted discipline and 
decorum in the schools, the court observed that 
the board's repeal of the regulation after the 
judgment below indicated that it was "not com- 
pletely indispensable The court stressed 
the "existence of reasonable alternative means" 
for fulfilling the system's policy objective. 
Non-students upon school property 
can be controlled or excluded by local 
regulations. Persistent violators may be 
enjoined or prosecuted under state 
law. Those who attack school officials 
are subject to state civil and criminal 
penalties just as Mrs. St. Ann was in 
the instant altercation. These are tradi- 
tional and effective remedies for 
school officials who are disturbed by 
non-students. All these remedies place 
restraint on the offending individuals, 
not on the innocent members of the 
family. School officials can be re^-- 
tively certain that news of such reme- 
dies will reach the school children, and 
perhaps the children will realize that 
the remedy did not arise from the 
arbitrary use of power but from the 
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traditional precepts of justice in our 

society [495 F. 2d at 428] 

Judge Roney dissented on several grounds. 
He observed that civil law is "replete with the 
concept of vicarious liability;" that the transfers 
were not "punishment in a criminal vein;" that the 
rule was a rational means of promoting discipline, 
and that it was unlikely that a teacher could work 
effectively with a student following such an 
incident. 



^ Scafes V. US,. 367 U.S. 203 (1961). (Only 
"active" members having a guilty knowledge ana intent 
are criminally responsible for the illegal advocacy of their 
organization}; i/Vteman v Updegraff, 344 U.S. 183 (1952). 
{DisaHowed a loyalty oath which did not discriminate 



between innocent and knowing membership in subversive 
organizations); Elfbrandt v. Russell, 384 U.S. 11 (1966). 
("A law which applies to membership without the 
'specific intent' to further the illegal aims of the organize* 
tion infringes unnecessarily on protected freedoms."); 
Levy V. Lowsiana, 391 US. 68 (1968). (It is invidious 
discrimination to deny illegitimate children the right to 
recover for the wrongful death of their mother "when no 
action, conduct, or demeanor of theirs is possibly relevant 
to the harm that was done the mother"); Weber Aetna 
Casualty & Surety Co,, 406 U.S. 164 (1972). (Illegitimate 
children can recover under workman's compensation laws; 
"imposing disabilities on the illegitimate child is contrary 
to the basic concept of our system that legal burdens 
should bear some relationship to individual responsibitity 
or wrongdoing"). 

^ The court stated that oven under a rationality 
standard, the constitutionality of the regulation was "a 
matter of serious concern." 
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Judicial Standards for Determining 
Sex Discrimination 



by Paul Weckstetn 



School policies often result in differing 
treatment ot males and females. Sometimes the 
difference is clearly intended, as when home- 
making is required for females and shop for males. 
Often, however, such intention is either lacking or 
unclear, as when a school refuses financial aid to 
its part*titrte students, the majority of whom are 
women. In litigating claims of sex discrimination, 
an understanding of the analytical framework and 
standards of proof likely to be utilized by courts is 
helpful, whether proceeding under the equal pro- 
tection clause of the Fourteenth Amendment or 
under Title IX of the 1972 Education Amend- 
ments (42 U.S.C. Sec. 1681 et seq,), which bans 
sex discrimination in education.^ 

A. Title 1/2 

By forbidding discrimination on the basis of 
sex in any educational program receiving federal 
financial assistance, the statutory language of Title 
IX offers a more specific recognition of the 
illegality of sex discrimination than the words ot 
the equal protection clause. The regulations pro- 
posed by HEW pursuant to the Act (39 Fed. Reg. 
22227*40 (June 20, 1974)] go further in spelling 
out the nature of the prohibited discrimination by 
addressing specific activities such as admissions 
and employment. Wl«en validly issued and 
approved, these regulations will have the force and 
effect of taw, and violations of the regulations will 
be treated by courts as violations of the statute.^ 

Recent precedent can be found in Lau v. 
Nichols, 94 S.Ct. 786 (1974). The Supreme Court 
reached its finding that the San Francisco school 
system's failure to provide English language in- 

Paul Weckstein is a Research Associate at the 
Center for Law and Education. 



struction to students of Chinese ancestry who do 
not speak English was a violation of Title VI of the 
1964 Civil Rights Act (42 U.S.C. Sec. 2000d et 
seq.), which bans racial discrimination in programs 
receiving federal financial assistance. The Court 
did so by determining that the lack of instruction 
violated HEW's implementing regulations. The 
Title iX statute and regulations should also have 
some effect on judicial interpretation of sex 
discrimination claims under the equal protection 
clause.^ 

Some vagueness remains, however, because 
in the statute and throughout the proposed regula- 
tions the forbidden action is cast as discrimination 
"on the basis of sex." Does this language invalidate 
any policy which results in different treatment? 
Must there be, instead, proof of actual intent to 
discriminate? Or, is there some appropriate stan- 
dard which is intermediate between these two 
approaches?^ 

In interpreting "on the basis of sex," partic- 
ularly in terms of applicability to policies which 
seem neutral on their face but which have a 
disproportionate effect on one sex, lawyers can 
look to employment cases under Title VII of the 
1964 Civil Rights Act (42 U.S.C. Sec. 2000e et 
seq.). Title Vtl similarly uses the phrases "because 
of" and "on the basis of." Most courts have held 
that once a plaintiff makes a prima facie showing 
that the law or policy produces a statistically 
significant disparity of results between racial^ 
religious, sexual or ethnic groups, the burden shifts 
to the defendant to demonstrate that the law or 
policy is related to actual job requirements. Griggs 
V. Duke Power Company, 401 U.S. 424, 91 S.Ct. 
849, 28 L.Ed.2d 158 (1971); Chance v. Board of 
examiners, 458 F.2d 1167 (2nd Cir. 1972); 
United States v. Jacksonville Terminal Co., 451 
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F.2d 418, 455 57 (5th Ctr. 1971). cert denied, 
406 U.S. 906 11972); Moody v. Albermarle Paper 
Co.. 474 F.2d 134 (4th Cir. 1973); Urtited States 
V. Georgia Power Co., 474 F.2d 906 (5th Cir. 
1973). While these cases all involved racial discrim- 
ination, the same standards are applicable under 
Title VII to sexual discrimination. Leisner v. New 
York Telephone Co., 358 F. Supp. 359 (S.D. N.Y. 
1973). Further, in striking down a no-marriage 
rule for stewardesses as not being a bona fide 
occupational qualification, the court in Sprogis v. 
United Airlines, Inc., 444 F.2d 1194, 1198 (7th 
Cir. 1971), cert, denied, 404 U.S. 991 (1971), 
stated : 

The scope of Section 703(a)(1) is not 
confined to explicit discrimination 
based "solely" on sex. In forbidding 
employers to discriminate against 
individuals because of their sex. 
Congress intended to strike at the 
entire spectrum of disparate treatment 
of men and women resulting from sex 
stereotypes. 

Even with this framework, any evidence of 
discriminatory intent clearly strengthens a case. 
See Baker v. Columbus Municipal School District, 
462 F.2d 1112, 1113--15 (5th Cir. 1972). The 
search for such intent should not be confined to 
bald statements of prejudice but should seek out 
the assumptions underlying school policies.^ 

Another approach is to look to the standards 
applicable to Title VI of the 1964 Civil Rights Act, 
the forerunner of Title IX, which forbids discrimi- 
nation "on the ground of" race, color or national 
origin. The test under Title VI has been held to be 
the same as the test under equal protection 
analysis. Ward v. Winstead, 314 F. Supp. 1225, 
1235 (N.D. Miss. 1970), appeal disn)issed, 400 
U.S. 1019, 91 S.Ct. 587, 27 L.Ed.2d 630 (1971); 
Goodwin v. Wyman, 330 F. Supp. 1038, 1041 
(S.D.N.Y. 1971), aff'd, 406 U.S. 964, 92 S.Ct. 
2420, 32 L.Ed.2d 664 (1972); see Stanley v. 
Brown, 313 F. Supp 749 (W.D. Va. 1970). Given 
the uncertainty cloudrng the interpretation of sex 
classifications under the equal protection clause^ 
and the indications that there are some special 
reasons for the parallel treatment of Title VI and 
the equal protection clause^, however, it seems 
useful to look for alternative approaches to Title 
IX interpretation, such as the Title VII analysis, 
supra.^ 



B. Equal Protection 

1. Are Sexual Classifications 
Inherently Suspect? 

Recent Supreme Court decisions have 
created a great deal of uncertainty as to the 
standard of review of se^cual classifications under 
the equal protection clause. 

In Reed v. Reed. 404 U.S. 71, 92 S.Ct. 251, 
30 l..Fd.2d 225 (1971), the Court held that a 
mandatory statutory preference given to men over 
women when, as members of the same entitlement 
class {e.g., siblings), they apply for appointment as 
administrator of an estate is a sexual classification 
which violates the equal protection clause. The 
Court enunciateo its standard (404 U.S. at 76, 92 
S.Ct. at 254): 

A classification "must be reasonable, 
not arbitrary, and must rest upon 
some ground of difference having a 
fair and substantial relation to the 
object of the legislation, so that all 
persons similarly circumstanced shall 
be treated alike." Royster Guano Co. 
V. Virginia, 253 U.S. 412, 415, 40 S. 
Ct. 560, 561, 64 L. Ed. 989 (1920). 
The justification advanced for the preference was 
the time saved by the automatic method for 
determining the administrator. The Court stated, 
however, that while the objective of reducing the 
workload of probate courts is "not without some 
legitimacy," the state would not be allowed to 
advance its administrative convenience through a 
se>( classification which eliminated the need for 
hearings on the merits. 

In Frontiero v. Richardson, 411 U.S. 677, 
93 S. Ct. 1764 (1973), the "uniformed services" 
attempted to defend, on the grounds of adminis- 
trative efficiency, a policy under which males were 
permitted to claim their wives as dependents 
automatically, while females had to show that 
their husbands were actually financially dependent 
upon them. Four justices held that sex is an 
inherently suspect classification subject to strict 
judicial scrutiny, citing Reed as giving "at least 
implicit support for such an approach." 94 S. Ct. 
at 1768. The justices also looked to the history of 
sex discrimination and to Congressional intent. 
Citing Title VII, the Equal Pay Act of 1963 (29 
U.S.C Sec. 206(d)). and the Equal Rights Amend- 
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ment, the justices stated (93 S. Ct. at 1 771) : 
Thus, Congress has itself concluded 
that classifications based upon sex are 
inherently invidious, and this conclu- 
sion of a coequal branch of Govern- 
ment is not without significance to the 
question presently under considera* 
tion. 

The justices held that administrative convenience 
is not a sufficient justification under a standard of 
strict scrutiny. Three justices concurred in the 
judgment, but deemed it unnecessary to reach the 
question of whether sex is a suspect cUtssification. 
Justice Stewart simply stated that the policy 
created an "invidious discrimination in violation of 
the Constitution/' citing Reed, 94 S. Ct. at 1773. 

One interpretation of the Reed and 
Frontiero decisions was that the Supreme Court 
had in effect left a void in the analysis of sex 
classifications, to be filled in temporarily by lower 
courts. This was the view of a three-judge court in 
New Jersey, which filled that void by declaring, 
"We are persuaded by the opinion of Mr. Justice 
Brennan in Frontiero that sex is 'inherently 
suspect.'" Wiesenfeld v. Secretary of Health, Edw 
cation and Welfare, 367 F. Supp. 981, 990 (D.N.J. 
1973). The court rejected the notion that Reed 
and Frontiero (especially the "fair and substantial 
relation" language in Reed) signaled a general shift 
in which sex classifications will be treated under 
some intermediary standard, with grpater scrutiny 
th. ^ under the traditional "rational relation" test, 
albeit less than under the "compelling interest" 
test. Instead, the court interpreted Reed and 
Frontiero as indicating that the proper standard 
for scrutinizing sex classifications will not be 
enunciated by the Supreme Court until it is faced 
with a classification which could be sustained 
under the rational relation test but not under a 
close judicial scrutiny test. The district court here 
held that it was faced with such an issue: a Social 
Security statute which provided "mother's in- 
surance benefits" to widows but not to widowers 
was rationally related to the legitimate purpose of 
rectifying past discrimination by ensuring that the 
system's limited funds would go to widows, who 
are less likely than widowers to have their own 
sources of income. After reaching its holding that 
sex is inherently suspect and citing language from 
the plurality opinion in Frontiero, comparing sex 
with race as a classification, the court stated 
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(991); 

While affirmative legislative or 
executive action may satisfy a compel- 
ling governmental interest to undue 
[sic\ the past discrimination against 
such suspect groups as racial minori- 
ties, such action cannot meet the 
higher equal protection standard if it 
discriminates against some of the 
group which it is designed to protect 
Because Section 402(g) discriminates 
against women such as Paula 
Wiesenfeld who have successfully 
gained employment as well as against 
men and children who have lost their 
wives and mothers, we find this 
section violates the Fifth Amendment, 
[emphasis added] 
The court granted summary judgment to the 
plaintiff, whose wife had oied in childbirth. 

Other cases which have treated sex as an 
inherently suspect classification are United States 
V. York, 281 F. Supp. 8, 14 (D. Conn. 1968) 
(striking down statute which had effect of longer 
sentences for some women than for men convicted 
of the same tr\\sdierr\eanors):Monell v. Department 
of Social Ser\/ices of City of New York, 357 F. 
Supp. 1051, 1053 (S.D.N.Y. 1972) (denying mo- 
tion to dismiss and motion for summary judgment 
in mandatory pregnancy-leave case); Ballard v. 
Laird, 360 F. Supp. 643, 64748 (S.D. Cat. 1973), 
prob. Juris, noted, sub, nom, Schlesinger v. Ballard, 
94 S. Ct. 1405 (1974) (striking down statute 
which maintained differential policies for man- 
datory military discharge); Daugherty v. Daley, 
370 F. Supp. 338, 340 (N.D. III. 1974) (striking 
down statutes prohibiting the purchase of drinks 
by male patrons for female employees); Andrews 
V. Drew Municipal Separate School District, 371 F. 
Supp. 27, 35-36 (N.D. Miss. 1973) (striking down 
policy barring employment of unwed parents); 
Held V. Missouri Pacific Railroad Company, 373 F. 
Supp. 996, 998 (S.D. Tex. 1974) (denying motion 
to dismiss and motion for preliminary injunction 
in claim of sex discrimination in lack of promotion 
and subsequent discharge). See also Williams v. San 
Francisco Unified School District, 340 F. Supp. 
438 (N.D. Cal. 1972), striking down a mandatory 
maternity-leave policy; after citing Reedst, Reed, 
the court stated (443): 

The plaintiff herein has asserted 

60 



the basic right to employment free of 
invidious discrimination. Under this 
contention the court must ask not 
only whether the classification chal* 
lenged here is rationally related to a 
legitimate objective of the defendants, 
but whether, in addition, it promotes 
jny "compelling governmental in- 
terest" as that standard is set forth in 
Shapiro v. Thompson, 394 U.S. 618, 
627, 89 S. Ct. 1322, 22 L. Ed. 2d 600 
(1969). 

Two recent Supreme Court cases raise strong 
questions as to whether lower courts still have the 
leeway to declare sex a suspect classification. 

Kahn v. Shevin. 94 S.Ct. 1734 (1974). 
appears to be tne kind of Supreme Court case of 
which the Wiesenfeld opinion spoke. The Court 
upheld a Florida statute which granted a property 
tax exemption to widows but not to widowers. 
After pointing out that among full-time workers 
the 1972 median income for women was 57.9 
per cent of that for males, a figure six points lower 
than the 1955 ratio, and that the disparity is worse 
for widows, the Court used the Reed standard to 
determine that the policy rested upon "some 
ground of difference having a fair and substantial 
relation to the object of the legislation," which 
was found to be the remedying of the financial 
effects of past discrimination. Id. at 1737. The 
Court distinguished Frontiero by noting that the 
sole legislative purpose in that case was admini- 
strative convenience. The Court also referred to 
the traditionally large leeway allowed to states in 
the area of taxation. Nevertheless, by finding that 
a classification passes muster under a standard of 
less than strict scrutiny (regardless of whether one 
views the Reed standard as a traditional or an 
intermediate one), without going on to examine it 
with strict scrutiny, the Court implicitly suggests 
that it does not believe that strict scrutiny is the 
appropriate standard for sex classifications. 

Justices Brennan. Marshall and White dis- 
sented, referring to the plurality opinion in 
Frontiero that sex is a suspect classification. 
Justice Brennan, joined by Justice Marshall, stated 
that the statute did serve the compelling interest 
of rectifying the disproportionate financial burden 
which loss of a spouse imposes upon women. 
Nevertheless, he declared that the statute could 
not withstand strict scrutiny, since that interest 



could have been equally served by a more nar- 
rowly drawn statute excluding women of substan* 
tial means. This is similar to the analysis in 
Wiesenfeld, 

In Geduldig v. Aiello. 94 S.Ct. 2485 (1974), 
the Supreme Court ruled that California's decision 
not to include coverage of normal pregnancy 
disability under its disability insurance system was 
not an invidious discrimination in violation of the 
equal protection clause. The Court declared that 
the policy did not discriminate against any 
definable class and simply did not explore the 
standards appropriate to sex classifications, ad- 
dressing the issue only in a footnote (2492): 
While it is true that only women can 
become pregnant, it does not follow 
that every legislative classification 
concerning pregnancy is a sex -based 
classification like those considered in 
Reed, supra, and Frontiero, supra. 
Normal pregnancy is an objectively 
identifiable physical condition with 
unique characteristics. Absent a 
showing that distinctions involving 
pregnancy are mere pretexts designed 
to effect an invidious discrimination 
against the members of one sex or the 
other, lawmakers are constitutionally 
free to include or exclude pregnancy 
from the coverage of legislation such 
as this on any reasonable basis, just as 
with respect to any other physical 
condition. 

The permitted justification for the policy was that 
to include pregnancy coverage would either end 
the program's self-supporting nature or require a 
large increase in rates or a large decrease in 
benefits for covered disabilities. 

The dissenters. Justices Brennan, Douglas 
and Marshall, read the majority opinion as a 
further retreat from Reed and Frontiero. Indeed, 
it too seems to imply that the Court is unlikely to 
treat sex as a suspect classification. This can be 
seen by predicting the Court's response if the 
exclusion had been for sickle-cell anemia, which 
affects blacks almost exclusively. The fact that not 
all blacks contract it would not prevent the Court 
from using a standard of strict judicial scrutiny in 
assessing the justification for the policy. 

The reading of Kahn and Geduldig as 
pointing to a view of sex classifications as not 
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being suspect should be tempered by the Court's 
failure to address the issue in explicit terms. 
Further, Justice Douglas, who wrote the Court 
opinion in Kahn, was a member of the plurality 
which declared sex a suspect classification in 
Frontiero. Justice White, who joined the majority 
opinion in Geduldig, was also a member of that 
plurality. 

2. Intermediate Standards of Review 

Should a court refuse to treat sex as a 
suspect classification, it might still be argued that 
an intermediate standd'^d is appropriate, Wiesen- 
feld notwithstanding, tt is true that Reed and 
Frontiero in some ways display a reluctance to 
reach the issue of whether sex is a suspect 
classification more than they evidence a clear 
attempt to enunciate new standards. This might be 
seen in the fact that the Supreme Court based its 
ruling on mandatory maternity leave on due 
process grounds even though both lower courts 
used equal protection analysis. Cleveland Board of 
Education v. LaFleur. 94 S.Ct. 791 (1974). It 
might also explain the decision not to treat the 
maternity-benefits policy in Geduldig as a sex 
classification at all. At the same time, the "fair and 
substantial relation" language in Reed, the deci- 
sion in Frontiero, the inability to explain some of 
the Justices' votes in terms of rational relation 
versus strict scrutiny, and the use of a standard of 
"significant relationship" in WIeber v. Aetna 
Casualty & Surety Company, 406 U.S. 164, 175, 
92 S.Ct. 140O, 1406, 31 L.Ed.2d 768 (1972) 
(holding that claims that workmen's compensation 
statutes denying equal recovery rights to unac- 
knowledged illegitimates served state interests in 
legitimate family relations and in minimizing 
problems of proof were too unsubstantial to 
maintain the classification), all point to a some- 
what stricter standard of review than mere rational 
relation, for equal protection in general anct for 
sex classifications in particular. This reading can be 
found in several cases. 

In Eslinger v. Thomas, 476 F.2d 225 {4th 
Cir. 1973), the court held that the South Carolina 
Senate could not refuse to employ women as 
pages. Citing Reed, the court declared (231): 
A classification based upon sex is less 
than suspect; a validating relationship 
must be more than minimal. What 



emerges is an "intermediate approach" 
between rational basis and compelling 
interest as a test of validity under the 
equal protection clause. 
In Brenden v. Independent School District 
742, 477 F.2d 1292 (8th Cir. 1973), the court 
found it unnecessary to determine whether sex 
classifications are suspect in holding that female 
students cannot be barred from participating with 
mates in non-contact interscholastic athletic 
competition where there are not equal facilities for 
separate female competition. Referring to the "fair 
and substantial" language in Reed as the proper 
standard, the court stated (1300): 

It has been pointed out that in 
applying this standard, the Supreme 
Court's definition of what constitutes 
a rational relationship has become 
more rigorous, and that the Court has 
become "less willing to speculate as to 
what unexpressed legitimate state 
purposes may be rationally furthered 
by a challenged statutory classifi- 
cation." Green v. Waterford Board of 
Education, supra, 473 F. 2d at 633. 

We recognize that because sex- 
based classifications may be based on 
outdated stereotypes of the nature of 
males and females, courts must be 
particularly sensitive to the possibility 
of invidious discrimination in evalu- 
ating them, and must be particularly 
demanding in ascertaining whether the 
state has demonstrated a substantial 
rational basis for the classification. 
. . . This is especially true where the 
classification involves the interest of 
females in securing an education. 
Similarly, the court in Haas v. South Bend 
Community School Corporation, 289 N.E.2d 495 
(Ind. 1972), used the ''fair and substantial rela- 
tion" standard to hold that a state athletic 
association rule barring mixed competition was 
unconstitutional as applied to non-contact sports, 
given that most high schools lacked women's 
teams. 

The court in Heath v. Westerville Board of 
Education, 345 F.Supp. 501 (S.D.Ohio 1972), 
used the "fair and substantial relation" standard to 
strike down a mandatory pregnancy resignation 
policy. It phrased the test somewhat differently in 
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another part of the opinion (506) : 

In our opinion this conclusion is man- 
dated by Reed v. Reed, supra, which 
at the very least stands for the proposi- 
tion that the courts must not allow the 
state or its agencies to perpetri^te old 
sexual stereotypes, in the guise of 
benign, protective statutes, where the 
state is unable to demonstrate a ration- 
al, non-arbitrary basis in fact for its 
regulation, [emphasis added] 
At another pointy the court seems to move closer 
to strict scrutiny (505): "Sexual stereotypes are 
no less invidious than racial or religious ones." 

The couit in Hutchison v. Lake Oswego 
School District, 374 F.Supp. 1056 (D.Ore. 1974), 
uses a range of formulations quite similar to those 
in Heath in order to strike down a policy barring 
the application of accumulated sick leave to 
maternity absence. The court also employs a 
balancing test in dispensing with defendants' 
attempts to justify the policy on financial grounds 
(1064): "The plaintiff has met her burden of 
demonstrating that the balance of hardships 
weighs in her favor." 

A somewhat different fortnulation was used 
in issuing a preliminary injunction against the 
enforcement of a regulation forbidding mixed 
competition in non-contact sports. Morris v. 
Michigan State Board of Education, 472 F.2d 
1207 (6th Cir. 1973). Citing Reed, the court held 
(1209) that sex classifications are "subject to 
scrutiny ... to ascertain whether there is a 
rational relationship to a valid state purpose/' 

In Heaiy v. Edwards, 363 KT. jpp. 1110 
(E.D.La. 1973), prob. juris, noted, 94 S.Ct. 1405 
(1974), the court also used an apparently inter- 
mediate standard in striking down a statute 
exempting women from mandatory jury duty. 
Citing Reed and Frontiero, the court stated 
(1113): 

The minimum requirement of 
Equal Protection, then is that dis- 
similar treatment may no longer con* 
stitutionally be provided for men and 
women who are similarly situated with 
respect to the objectives of the legisla- 
tion. [emphasis in original) 
The court held that Fror^tiero and Reed had 
effectively eroded Hoyt v. Florida, 368 U.S. 57, 
82 S.Ct. 159, 7 L.Ed.2d 118 (1961), which had 



upheld a similar statute. 

Finally, an explicitly intermediate standard 
was used in Berl^elman v. San Francisco Unified 
School District. No. 73- 1686 (9th Cir., July 1, 
1974)^^, in declaring unconstitutional the use of 
higher («dmissions standards for females in order to 
maintain an equal sex ratio in San Francisco's 
academic high school. Although the opinion was 
issued after Kahn and Geduldig, it cites only Reed 
and Frontiero, 

This intermediate standard provides a handle 
in understanding how both Title VII and Title IX 
might affect an equal protection claim. The Title 
VII framework, under which a prima facie showing 
of statistical disparity of results is enough to shift 
the burden to the defendant to demonstrate actual 
job-reiatedness, is likewise an intermediate stan- 
dard requiring greater judicial scrutiny than under 
the traditional mere rational-relationship test. That 
framework has been extended to equal protection 
analysis in order to cover public employees. Baiter 
V. Columbus Municipal Separate School District, 
329 F.Supp. 706, 721 (N.D.Miss. 1971), a//V, 462 
F.2d 1112 (5th Cir. ^972): Castro v. Beecher, 459 
F.2d 725, 732-33 (1st Cir. 1972); c/. Fowler v. 
Schwarzwalder, 351 F.Supp. 721, 724 (D.Minn. 
1972). It has also been extended to reviews of 
testing of students for classification in schools. 
Larry P. v. Riles, 343 F. Supp. 1306 (N.D.Cal. 
1972); Hobson v. Hansen, 269 F.Supp. 401 
(D.D.C. 1967), aff'd, 408 F.2d 175 (D.C.Cir. 
1969)* 

i; might be argued that, absent a ruling that 
sex is a suspect classification, the shifting-the- 
burden framework is not applicable to sex dis- 
crimination under the equal protection clause, 
because the suspectness of racial classifications has 
been the implicit rationale behind those cases 
which have applied the framework to equal pro* 
tection analysis. See Larry P., supra, at 1309, 
which states, inter alia, that "shifting the burden is 
a reflection of the strong judicial and constitu- 
tional policy against racial discrimination." Never* 
theless. the emergence of new standards, bearing a 
similarity to the shifting-the-burden standard 
under Reed, Frontiero and their offspring, to- 
gether with Congressional action in employment 
and education, should point to the applicability of 
shifting tne burden in sex classifications. 

One case has explicitly held that the exten- 
sion of the Title VII framework to equal protec- 
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tion analysis should cover sexual as well as racial 
classifications in employment, thus finding that 
evidence of disparate effects of police height and 
weight requirements is enough, without demon* 
strating discriminatory intent, to require a showing 
of actual job-related ness. Smith v. City of East 
Cleveland, 363 F.Supp, 1131. 1137-38 (N.D.Ohio 
1973). The court then related this standard to the 
emerging standard under Reed and Frontiero, 
which it characterized (1 139): 

... as representing, first, a willingness 
to review those stereotype rationaliza- 
tions for classifications to determine 
whether they rest on some ground 
which has a demonstrably fair and 
substantial relation to the object of 
legislation and, second, a willingness to 
reject administrative cost as a proper 
justification for permitting restrictions 
against women in employment. 
Under this standard, the court held that the height 
and weight requirements rested on an unsupported 
generalization. 

Similarly, the existence of Title IX should 
guarantee that judicial scrutiny of sex classifica- 
tions in education under the equal protection 
clause will not be satisfied by any conceivable 
rational relationship, regardless of how tenuous. 
The court in Bucha v. Illinois High School Associa- 
tion, 351 F. Supp. 69 (N.D. ItL 1972), while 
holding that rules forbidding mixed competition 
and placing restrictions on girls' interscholastic 
competition were "a matter of degree and pro- 
fessional judgment" (74) and were supported by 



physical and psychological differences, implicitly 
recognized this when it ruled that Title Vli sex 
discrimination cases were inapplicable (75): 
In enacting Title Vli Congress has 
made the legislative judgment that 
employment is too important an in- 
terest to be protected solely by the 
equal protection clause of the Consti- 
tution. . . .Neither the State of Illinois 
nor the federal Congress has enacted a 
statute applicable to high school sports 
that conceivably resembles Title Vll's 
concern with equal employment op- 
portunity. Until either legislature does 
so, the traditional equal protection 
standard will govern in this case. 
Thus, with tho passage of Title tX, Bucha can no 
longer be cited tor the proposition that educators' 
usually broad discretion can be sustained upon a 
traditional showing of rational relationship where 
sex classifications are created. 

Other indications of the effect of the Con- 
gressional intent manifested in Title IX upon equal 
protection decisions can be seen in the quote from 
Frontiero, supra, on the relevance of other Con- 
gressional mandates in determining the scope of 
equal protection, and a reference to Title tX in 
Berkelman, supra.^^ The Berkelman court, while 
noting that admission to public secondary schools 
is exempted from Title iX coverage, declared: 
On the other hand. Congress's reasons 
for prohibiting sex discrimination in 
educational programs in general bears 
directly upon this case. Congress re- 
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cognized that, because education pro- 
vides access to jobs, sex discrimination 
in education is potentially destructive 
to the disfavored sex. 118 Cong. Rec. 
5804. Lowell High, as a conduit to 
better university education and hence 
to bitter jobs, is exactly that type of 
educational program with regard to 
which Congress intended to eliminate 
sex discrimination when it passed Title 
Ik. 

Courts may also take cognizance of the HEW 
implementing regulations for Title IX in reviewing 
equal protection claims. HEW guidelines under 
Title VI have been given "great weight" by courts 
assessing the requirements of equal protection in 
cases of racial discrimination. United States v. 
Jefferson County Board of Education, 372 F.2d 
836 (5th Cir. 1966), aff'd en banc, 380 F.2d 385 
(5th Cir. 1967), cert denied, 389 U.S. 840, 88 S. 
Ct. 77, 19 L. Ed. 2d 104 (1967); ^emp v. Beasley, 
352F.2d 14 (8th Cir. 1965). 2 

To the extent that an intermediate standard 
of review is proper, then, the discussion of burden 
of proof, intent, effects, etc., under Title IX, 
supra, is also applicable to equal protection 
claims.^ ^ 

3. The RationahRelation Test 

Under a traditional standard of restrained 
review, many sex discrimination claims would of 
course be much more difficult to sustain. Some 
cases have applied such a standard after stating 
that Reed v. Reed implicitly held that sex is nor a 
suspect classification (further evidence that Reed 
and Frontiero did not mark the enunciation of a 
clear standard). Bucha v. Illinois High School 
Association, supra, at 74; Robinson v. Board of 
. Regents of Eastern Kentucky University, 475 F.2d 
707 (6th Cir. 1973), cert, denied, 94 S. Ct. 2382 
(1974) (safety a sufficient justification to sustain 
curfew regulations applicable only to women). See 
also Ritacco v. Norwin School District, 361 F. 
Supp. 930 (W.D. Pa. 1973) (unsuccessful challenge 
to separate teams for non contact sports); United 
States V. Yingling, 368 F. Supp. 379 (W.D. Pa. 
1973) (Selective Service laws making males exclu* 
sively subject to draft justified by finding (386) 
that "for the most part physical strength is a male 
characteristic"! . 

On the other hand, sexual classifications 
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have occasionally been struck down by courts 
purporting to use a traditional rational-relation 
test. Bennett v. Dyer's Chop House, Inc., 350 F. 
Supp. 153 (N.D. Ohio 1972) (exclusion of women 
from restaurant during certain hours a denial of 
equal protection); Reedy, Nebraska School Activi- 
ties Association. 341 F.Supp. 258 (D. Neb. 1972) 
(preliminary injunction against enforcement of a 
rule barring female participation on male golf 
team). Nevertheless, a traditional standard would 
probably allow differential treatment as long as it 
is supported by a generalization applicable to most 
people even when not applicable to the particular 
plaintiffs. In such cases, a stricter standard of 
review is critical. 

4. Conclusion 

In evaluating this analysis, readers should 
keep in mind its speculativeness due to the 
uncertainty concerning the present Supreme Court 
view of sex classifications and to the fact that 
many courts are more interested in the particular 
fact situation than in articulating a clear, a priori 
standard. The latter phenomenon is highlighted by 
the way in which courts have struck down rules 
prohibiting mixed competition in high school 
athletics when there is no option for all-female 
competition and when the activity is a non-contact 
sport, but have tended to be less critical of such 
rules when either factor is missing. Similarly, some 
courts have examined sex classifications without 
articulating their standard of review. Kirstein v. 
Rector and Visitors of University of Virginia, 309 
F. Supp. 184 (E. D. Va. 1970)'^ (where the 
University of Virginia is more prestigious and 
offers more courses of study than other state 
colleges, denial of admission to women on the 
same basis as men is a violation of equal protection 
clause); Williams v. McNair, 316 F. Supp. 134 
{D.S.C. \^m.aff'dmem., 401 U.S. 951 (1971)^ & 
(no violation of equal protection in denying 
women admission to all-male college when state 
maintained all-female coHege and several coeduca- 
tional colleges and when all-male college was 
neither more prestigious nor offered more 
courses); Bray v. Lee, 337 F. Supp. 934 (D. Mass. 
1972)^^ (denial of equal protection to maintain 
higher admissions standards for females to 
Boston's elite academic high schools because of 
smaller building capacity). 
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Footnotes 



1 



Alt lOugh Title IX's compliance provisions onty 
address HEW enforcement, an individual alleging harm 
presumably could also seek judicial relief. This is allowed 
under Title VI of the 1964 Civil Rights Act 142 U.S.C 
Sec. 2000d et seq ). banning racial discrimination in 
programs receiving federal financial assistance. See Bosster 
Parish School Board v. Lemon, 370 F.2d 847 (5th Cir. 
1967). cert denied. 388 U S. 911. 87 S.Ct. 2116. 18 
L.Ed.2d 1350 (1967): Lau v. Nichols, 94 S.Ct 786 
(1974). Title Vt was the model for Title IX and similarly 
does not provide explicitly for such relief. 

^ For a detailed summary of Tide IX. see Margaret 
C. Ounkle and Bernice Sandler, "Sex Discrimination 
Against Students Implications of Title tX of the 
Education Amendments of 1972." in this issue, p. 12. 

United States v Short. 240 F 2d 292. 298 (9th 
Cif 1956); Berends v. But^. 357 F. Supp 143. 151 (D. 
Minn. 1973). Westmoreland v. Laird. 364 ^.Supp. 948. 
951 (E.D.N.C. 1973). aff'd. 485 F.2d 1137 (4th Cir. 
1973) 

^ See pp. 63 65. infra. 

^ Several regulations do avoid this question by more 
specifically delineating the action which the school^must 
or must not tak^ For example. Section 86.32 states that 
while a recipient of federal funds may provide separate 
housing for male and female students, such housing must 
be proportionate in quantity to the applicants of each sex 
for housing and must be comparable in quality and cost. 

^ See the quotes from Brenden v. Independent 
School District 742, All F.2d 1292 (8th Or. 1973). and 
Heath v Westerville Board of Education, 345 F.Supp. 501 
(S.D Ohio 1972). at pp. 62 63, infra, 

' See pp 59-65. infra. 

^ See United States v. Jefferson County Board of 



Education, 372 F.2d 836 (5th Cir. 196?*. ah'd en banc, 
380 F.2d 385 (Sth Cir. 1967). art, denivd. 389 U S. 840. 
88 s et 77. 19 L.Ed. 2d 104 (1967). /r^mp v. Beasley, 
352 P.;2d 14 (8th Cir. 1965) 

^ The statement in Lau v. Nichois, supra at 788. 
that the concern is with effect and not mtent is only 
minimally helpful m assessing judicial standards under 
Title VI. since the Court's statement was based on an 
HEW regulation which explicitly focuses on effects. 

^0 Described in "Higher Admissions Standards for 
Gtrls Found Discriminatory/' in this issue, p. 53. 



11 



Ibid, 



1 9 

^ There is special reason, however, for reading 
Title VI requirements into equal protection standards 
which may not be applicable to Title IX: unless Title VI 
and equal protection standards parallel each other, 
recipients can. under Title VI language, circumvent one 
by meeting the other. 

^ ^ See also Hobson v. Hansen, supra at 497: 
The complaint that analytically no violation 
o f equal protection vests unless the 
inequalities stem from a deliberately 
discriminatory plan is simply false. Whatever 
the law was once, it is a testament to our 
maturing concept of equality that, with the 
help of Supreme Court decisions in the last 
decade, we now firmly recogni/e that the 
arbitrary quality of thoughtlessness can be as 
disastrous and unfair to private rights and the 
public interest as the perversity of a willful 
scheme. 

Described in Susan ne Martinet. "Sexism 
Public Education : Litigation Issues/' in this issue^ p. 5. 

Ibid, note 8. p. 10. 



in 



16 



Ibid, p. 5. 
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